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The Director of Children’s Services

     
 Borough Council
Dear Sir/Madam

Re:
Ms 

Application for assistance under section 17 Children Act 1989
We act on behalf of Ms B in relation to her request to the Council in its capacity as social services authority for assistance under section 17 of the Children Act 1989.  The request is made in respect of Ms B‘s daughter F          , aged eleven.  Our client is presently homeless, having been evicted today from temporary accommodation at the Paradise Guest House provided by the borough under homelessness functions.  

As you are aware, our client has been found intentionally homeless as a result of rent arrears on her previous accommodation at    

                       .  Ms B has submitted a request for a review of this decision.  We have requested the Council’s Housing department to continue our client’s temporary accommodation pending the review and we have also argued that the period in temporary accommodation allowed to our client to find her own accommodation under section 190 of the Housing Act 1996 is plainly insufficient.  However, Housing have rejected our request that temporary accommodation be continued. 

The background to Ms B’s case is as follows.   [Set out brief summary of the background.]

We therefore write to request that the authority acting in its social services function should continue to provide accommodation at the Paradise Guest House, or else-where, for our client and her daughter under the provisions of section 17 of the Children Act, pending a resolution of the family’s homelessness.

We contend that F, being homeless, is quite clearly a child in need, and as such the authority must, as a matter of urgency, consider what services should be provided under section 17.  The service which is required immediately is the provision of accommodation to address the family’s homelessness.  In the medium term, we would suggest that the most  appropriate course of action would be for the authority to provide financial assistance in the form of a deposit and rent in advance, to enable our client to obtain a tenancy of private rented accommodation.
We understand, however, that you have intimated to Ms B that the only service you are able to provide to her and F is to offer to accommodate and look after F alone under section 20 of the 1989 Act. In our submission, it is inconceivable that such a course of action  would constitute a lawful means of performing your statutory obligations.

The legal background

We set out the provisions of section 17 of the Act as follows:


“It shall be the general duty of every local authority . . . 

a) to safeguard and promote the welfare of children within their area who are in need; and


b) so far as is consistent with that duty, to promote the upbringing of such children by their families

by providing a range and level of services appropriate to those children’s needs”

Section 17(6), as amended by the Adoption and Children Act 2002, provides:

“The services provided by a local authority in the exercise of functions conferred on them by this section may include providing accommodation and giving assistance in kind or, in exceptional circumstances, in cash.”

Services to homeless children in need

In the case of R v London Borough of Barnet ex parte G [2003] UKHL 57, the House of Lords considered the nature of the duty under section 17.  The majority of their Lordships held that the section imposed a general duty to maintain a level and range of services for the benefit of children in need in the authority’s area.  Lord Hope, giving the main judgment, considered that the exercise of the duty must be regulated by the principles in section 17(1), i.e. to safeguard and promote the welfare of children in need, and to promote their upbringing by their families.

The decision in G gives rise to the following principles in respect of decision making under section 17:

· There is a duty to carry out an assessment as to whether a child is a “child in need”.


· Homeless children are children in need – see Lord Hope at paras 72, 99 and 100; Lord Scott at para 137; and Lord Nicholls at paras 19 and 24.


· Each case must be dealt with on its individual merits.


· The authority must consider whether to exercise the power to assist by providing accommodation or financial support under section 17(6).


· Depending on the circumstances of each case, decisions taken under Part III of the Act must be compatible with the child’s rights under Article 8 of the European Convention on Human Rights.  The onus is on the authority to justify any interference with Article 8 rights.

The United Nations Convention on the Rights of the Child
Article 3(1) of the United Nations Convention on the Rights of the Child ( UNCRC) provides: 
"In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration."

Article 3 has been applied in domestic law by the Supreme Court, to the effect that, in any decisions concerning children taken by public bodies and other organisations, the best interests of the children must be a primary consideration (see ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 4).


In cases of this kind, we would submit that the most relevant considerations are (a) the need to keep the family together, since separation of parent and child cannot possibly promote the objectives in section 17(1); and (b) the costs of the respective options.  In the absence of child protection issues, it would be difficult, if not impossible, to justify a decision to accommodate the child separately from the parent, in terms of the overriding principles in section 17(1).  If the cost of accommodating the child and the parent together is less than or not appreciably greater than the cost of foster care, then the former is the only rational option.  Even if the cost of accommodating parent and child together would be greater (which we cannot envisage), the authority’s approach must be to weigh financial considerations against any detrimental effect on the child(ren).  In terms of Article 8, the authority must show that no less a measure than separation of child and parent is required to satisfy the public interest under Article 8(2).  

In conducting the assessment, the wishes of the child herself are of course a crucial factor (see ZH (Tanzania) above). 

We trust that the above considerations will have been taken into account in the authority’s `child in need’ assessment of need and subsequent determination. We shall be grateful if you will let us have a copy of your initial assessment and human rights assessment by return, and if you would indicate when you expect to be in a position to complete the core assessment.

Accordingly, any suggestion that the appropriate response is to remove F from her mother’s care and accommodate her separately, rather than provide a limited amount of financial assistance would clearly be unlawful and, if such a decision is made, it will be challenged by judicial review..
Immediate steps

The Authority is well aware that our client and her daughter are homeless.  We would therefore ask you to maintain our client’s temporary accommodation at the Paradise Guest House, or in some other suitable accommodation, from tomorrow.  

Following that assessment, we shall be pleased to hear from you as to what services the Authority proposes to provide.  Please note that the usual time frame of seven days for an interim assessment is inappropriate in cases such as this because both the problem and the solution are clear.  If (as we would expect) you wish to make full investigations into our client’s application to satisfy yourselves that no other appropriate options exist, the correct approach must be to continue our client’s existing temporary accommodation pending that assessment.

We look forward to hearing from you, both as to the continuation of our client’s temporary accommodation tonight and as to the outcome of the assessment.  Failing your assurance that you are prepared to accommodate, we shall have no alternative but to commence proceedings for judicial review, together with an injunction, without further notice.

Please note that in view of the urgency of this matter, this letter serves the purpose of the Judicial Review Pre-action Protocol.

Yours faithfully
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