
PROPOSALS FOR REFORM OF CIVIL LITIGATION FUNDING IN ENGLAND AND WALES
ISSUES FOR HLPA
1. Introduction

1.1 The budget for civil legal aid is going to be cut. It will therefore be important for practitioners to seek to ensure that their clients have access to justice without the benefit of legal aid. The Jackson proposals present both opportunities and threats. It is essential to build on those opportunities. 

1.2 I have prepared this paper to inform HLPA’s response. Responses must be submitted to the Ministry of Justice no later than 14 February. I would welcome any response to this paper as soon as possible. The consultation paper is available at www.justice.gov.uk/consultations/docs/jackson-consultation-paper.pdf. 
1.3 I annexe to this paper an extract to Jackson LJ’s Response to the Consultation which is dated 14 January 2011. His full response is available at www.judiciary.gov.uk/Resources/JCO/Documents/Consultations/jackson-lj-civil-lit-response.pdf. You will note that he is against there being any success fee for either disrepair or judicial review. The government may use the recent judgment in Case of MCN Ltd v UK (App. No, 39401/04, 18.1.11) to oppose any success fees. HLPA will therefore need to marshall strong evidence in support of their case for there to be success fees in these areas. 

2. General Points of Principle

2.1 Do we address the questions relating to damages based agreements (Q45-53)? The Bar have traditionally objected in principle to the lawyer seeking their remuneration from their client’s damages. Solicitors have used these for employment and CICA claims. In future, it seems that person injury claimants will also lose a percentage of their damages. Should HLPA accept the inevitable? How relevant will these proposals be to housing lawyers?
2.2 Do we agree with the Jackson approach to Qualified one way Cost Shifting (QOCS) (Q28)? I suggest that we should.
2.3 Should QOCS only apply where the claimant is on a CFA (Q32)? I suggest that there is no justification for this restriction.
2.4 Do we agree that, if QOCS is adopted, there should be more certainty as to the financial circumstances of the parties in which QOCS should not apply (Q34)?  I suggest that in the housing context, the principle should be one of inequality of power (i.e. to secure equality of arms). The housing applicant should have the benefit of QOCS against a public authority; a tenant should have the benefit of QOCS against a landlord.
2.5 If we agree with Q 34, do we agree with the proposals for a fixed amount of recoverable costs (paragraphs 143 - 146)? How else should this be done (Q35)? I suggest that in the housing/public law context, the claimant should only be at risk of an adverse costs order in the limited circumstances identified by Jackson, namely:  

“Costs ordered against the claimant in any claim covered by QOCS shall not exceed the amount (if any) which is a reasonable one for him to pay having regard to all the circumstances including: (a) the financial resources of all the parties to the proceedings, and (b) their conduct in connection with the dispute to which the proceedings relate.”
This should be construed in a similar way to any assessment under s.11 Access to Justice Act 1999

2.6 Part 36: The paper proposes an additional payment equivalent to a 10% increase in damages where a claimant obtains a judgment at least as advantageous as their own Part 36 offer (Q21). HLPA should support this proposal. We should also support the proposal that the effect of tghe decision in Carver should be reversed (Q26).
3. Conditional Fee Agreements for Housing Disrepair

(Deidre Forster, of Powell Forster, has agreed to draft this section of the response)

3.1 I suggest that HLPA needs to come up with a package which is realistic. 

3.2 A success fee should still be recoverable (Q2). In practice in disrepair cases, this seems to be limited to 25% given the high prospect of success. Should we accept this as a cap (Q6)? Is there a case for arguing that this should be increased to 50% if the case goes to trial?
3.3 The success fee should be payable regardless of whether the primary remedy is specific performance. Most cases involve claims for specific performance and damages. An uplift in general damages of 10% would not provide the same protection for tenants as such an uplift for pi claimants (Q3).
3.4 There should be QOCS which would negate the need for ATE (Q29). This should generally be available in housing disrepair cases because of the inequality of power (see Q31). In disrepair cases, the claimant would always be an individual (Q33)
4. Conditional Fee Agreements for Judicial Review and other housing cases 
4.1 Jackson recommended CFAs and QOCS should extend to judicial review. There is no reason in principle why it should not also extend to Housing Act Appeals. 
4.2 HLPA should also argue for it to extend to these other areas of housing which may be taken out of scope: (i) an action to enforce a Right to Buy; (ii) an action to enforce a right to buy a freehold or extend the lease; (iii) actions to set aside a legal charge (for example, mortgage) or the transfer of a property; (iv) an action under the Housing Grants, Construction and Regeneration Act 1996; (v) “an action for re-housing” (whatever this may be); (v) an action under the Access to Neighbouring Land Act 1992; (vi) an action under the Mobile Homes Act 1983 which does not concern eviction. 

4.3 A success fee should still be recoverable (Q2). There are no damages from which a success fee could be extracted.
4.4 Should there be a maximum to the success fee (Q6)? 

4.5 There should be QOCS which would negate the need for ATE (Q29). QOCS should be available in all cases brought by individuals against public authorities or landlords (Q29). This reflects the principle of inequality of power (to achieve equality of arms).  QOCS should apply regardless of whether the claimant is on a CFA (Q32). 4.6 QOCS should only apply to claimants who are individuals, However, the rules relating to PCOs should be reviewed (Q33).
5. Issues Not Addressed
5.1 Jackson accepted the Bar’s Civil Legal Aid Sub-Committee (CLASC) proposal that the costs rule in R (Boxhall) v Waltham Forest LBC should be amended.  In any judicial review case where the claimant has complied with the protocol, if the defendant settles the claim after (rather than before) issue by conceding any material part of the relief sought, then the normal order should be that the defendant pays the claimant’s costs ([4.13] at p.313 of the Jackson Report). This is an important proposal, particularly given the proposal that lawyers should be remunerated at risk rates under the Legal Aid reforms. It will also make more claims viable under CFAs and thereby increase access to justice.
5.2 Secondly, Jackson recommended that the Pre-Action Protocol for Possession Claims based on Rent Arrears should be amended in order to set out what steps should be taken by landlords, so as to comply with their obligations under ECHR article 8. This is the Nic Madge Proposal. It was supported by the EHRC in its submissions in Kay v UK (App. No.37341/06, 21.9.10). HLPA’s specific comments on the proposal should be taken into account in drafting the protocol amendments ([3.8] at p.267). The need for this is made the more urgent by the judgment of the Supreme Court in Manchester CC v Pinnock [2010] UKSC 45.

5.3 Landlord’s Offers to Settle with No Order as to Costs: Thirdly, Jackson recommended that consultation should be carried out on the proposal that where a housing claim is settled in favour of a legally aided party, that party should have the right to ask the court to determine which party should pay the costs of the proceedings. This was proposed by CLASC ([6.1] – [6.2] at p.271). This issue is the more important given that defendants are increasingly making offers premised on there being no order as to costs. I give two examples:
(i) Davis v Lewisham LBC (2010/0815): This was an Part 7 Housing Act 1996 appeal to the Court of the Appeal by D who contended that L had not lawfully discharged their housing duty towards her. L made two offers of settlement: (i) an order quashing the discharge decision with L paying the costs of the appeal. L would then revisit whether the Part 7 housing duty had been discharged; (ii) promoting D to the top band under their CBL scheme whereby D would have the choice of any permanent accommodation which was to be allocated. This was conditional upon there being no order as to costs. This was a band to which D would not otherwise be eligible ever were L to accept that the Part 7 housing duty subsisted, and was to the detriment of other housing applicants competing for that limited supply of permanent accommodation. D’s lawyers were obliged to advise D to accept the 2nd option, a decision endorsed by the LSC. D secured an outcome better than anything that could be achieved through the appeal at the expense of the LSC and her lawyers. The Solicitors, Morrison Spowart, would have claimed their profit costs at £220 ph on an inter partes basis, which may have been reduced to £180-£200 on assessment. They were rather remunerated by the LSC at their prescribed rate of £70 ph, a loss to the firm of some £8,000 to £10,000. 

(ii) Southwark LBC v Onayomake (23.9.08): On the 2nd day of a 3 day trial, S were willing to concede that O’s mother had not been a tolerated trespasser on her death and that O had succeeded to her secure tenancy. S initially offered to concede conditional upon there being no order for costs. Against the advice of his lawyers, O rejected this offer on the basis that he considered that S should pay the costs of the proceedings. When S made an improved offer agreeing to write-off rent arrears of some £4,000, provided that there was no order as to costs, O had no option but to accept. O secured a financial advantage which was outside the scope of the litigation at the expense of the LSC and his lawyers. The Solicitors, Hartnells, estimate that their profit costs at inter partes rates would have been £16,000; they rather received £6,900, namely remuneration at legal aid rates. This was paid by the LSC, rather than Southwark who had lost the litigation.

Thos proposal is equally relevant to other areas of public law and were discussed by the Supreme Court in their first decision (In re appeals by Governing Body of JFS and others [2009] UKCS 1; [2009] 1 WLR 2353).

Robert Latham, 
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Appendix

Jackson LJ’s Response to the Consultation Paper (14.1.2011)

“2.8 (i) Judicial review. There is no need for recoverable success fees in this area. First, legal aid will remain available for the most important judicial review cases.9 Secondly, as long as provision is made for the adverse costs risk10 solicitors will be willing and able to take on meritorious judicial review cases on CFAs without recoverable success fees.11 The solicitors will either charge no success fee or they will agree a success fee which is within the client’s means. I have sat for many years as a judge in the Administrative Court and do not accept the proposition that judicial review claimants generally are unable to make any contribution to their own costs. Although special provision must be made12 for genuinely impecunious claimants, in most judicial review claims it is desirable that both parties should have a financial stake in the litigation. This serves to deter frivolous claims and promote responsible litigation conduct. 

2.9 (ii) Housing disrepair. The majority of housing disrepair claims are brought on legal aid, not CFAs.13 Legal aid will remain available for the most important housing disrepair cases.14 Where legal aid is not available, CFAs could still be viable without recoverable success fees. The tenant’s main concern is to secure that repairs are carried out. If the solicitors insist upon receiving a success fee in addition to the proper costs of the litigation, that could (by agreement between solicitor and client) be capped at a high percentage of any general damages recovered.”
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