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Dear Sir/Madam
	

	 13 July 2011


THE COMMUNITY LEGAL SERVICE (FUNDING) (AMENDMENT No2) ORDER 2011

THE CRIMINAL DEFENCE SERVICE (FUNDING) (AMENDMENT) ORDER 2011  

I am writing to consult you on the terms of the attached draft Orders, The Community Legal Service (Funding) (Amendment No.2) Order 2011 and The Criminal Defence Service (Funding) (Amendment) Order 2011, pursuant to section 25(2) of the Access to Justice Act 1999. The Orders are intended to make a number of changes to the remuneration of the civil and criminal legal aid schemes on which the Government recently consulted.
The Government’s consultation ‘Proposals for the Reform of Legal Aid in England and Wales’ ran from 15 November 2010 to 14 February 2011 and the Government’s response to the consultation was published on 21 June 2011. The consultation response document and equality impact assessment and impact assessment, as well as the original consultation paper and initial equality impact assess and impact assessments, are available on the Ministry of Justice website at the following link:

http://www.justice.gov.uk/consultations/legal-aid-reform.htm

The purpose of this consultation is to ensure that the text of the Funding Orders deliver the policy intentions as set out in the Government’s consultation response.
The Community Legal Service (Funding) (Amendment no.2) Order 2011 
The attached draft order seeks to amend the 2007 Funding Order to enable the changes referred to in the Government’s response, namely to:
· reduce all fees payable in civil and family matters by 10%; and,
· limit the level of enhancements that can be paid to solicitors in civil and family cases at 100% for cases heard in the Upper Tribunal High Court, Court of Appeal and Supreme Court and 50% for all other proceedings.
Alongside the consultation response, the Ministry of Justice published details of the specific fees and hourly rates that it intended to apply following the implementation of the 10% reduction. These fees and rates are replicated in the draft Funding Order with two exceptions:
· the figures in Table 1 of Schedule 1 in respect of "Schedule Authorisation" and "Tolerance" have been slightly amended. We have identified a number of errors with the table in the current Funding Order, which have now been corrected. In addition, in accordance with the Government's policy set out in 'Legal Aid Reform: The Way Ahead" published in 2006, the figures in the "Exceptional Threshold" columns of both the "Schedule Authorisation" and "Tolerance" fees should be precisely three times the standard fee for each area of law. However, the figures contained in the table published alongside the response document were based on a simple 10% reduction on the figures contained in the current Funding Order. Correcting these errors has resulted in the following changes to this table:  
· a number of fees have been deleted on the basis that they are not payable under the current Legal Service Commission (LSC) contracts. These fees have been replaced in the table by "n/a”;
· in the column “Schedule Authorisation - Exceptional Threshold”: with the exception of the entries for "Education", "Debt" and "Employment" all of the figures have been reduced by £1; in the case of "Education", the figure has been increased by £1; in the case of "Debt" and "Employment" there has been no change; and
· in the column “Tolerance - Exceptional Threshold”: the figures for "Housing", "Personal Injury" and "Welfare Benefits" have been reduced by £1; in the case of "Debt" it has been increased by £1; in the case of "Employment", "Consumer General Contract" and "Community Care" there has been no change.
· it had been the Government’s intention, as set out in the consultation response, to apply the 10% reduction to fees paid to Community Legal Advice Centres and Networks (CLAC/Ns), alongside the reduction to other fees. However, as the response document made clear, the 10% reduction would not apply where the service had been procured following competition on price. Given that the Manchester CLAC procurement had a price competitive element, we have concluded that it would not be appropriate to introduce the 10% fee reduction under that contract. Although the same issue does not arise in relation to the other CLAC/N contracts, the Funding Order in effect at the time when these were awarded contained a clause specifically excluding CLAC/Ns from the scope of that order. We recognise that this could have given an expectation to bidders for those contracts that they were being procured on an individual basis and that the fees payable under those contracts would not be subject to alteration by legislation in the form of a Funding Order. We are therefore not applying the 10% fee reduction to CLAC/Ns via this route. Our intention is to implement this reduction the next time that we tender for the services currently provided under the CLAC/N contracts.
There have also been amendments to remove proceedings under the Inheritance (Provision for Family and Dependants) Act 1975 and the Trusts of Land and Appointment of Trustees Act 1966 from the definition of family proceedings for the purposes of the Order. Whilst proceedings under these Acts may fall within the family category under the Unified Contract and work may be carried out by providers with a family contract they are treated as civil cases by the courts and have traditionally been paid as such. The proposed changes in articles 3 and 5 mean that these cases will continue to be treated as civil cases for the purposes of payment. However, as before they will also continue to fall within the definition of family proceedings under the Unified Contract so that family providers can continue to carry out this work.

As set out in the consultation response, our intention is to apply the changes in two phases, as follows: 

In October 2011, we will introduce:
· the codification of counsel rates in civil non-family proceedings;
· the 10% fee reduction for all work covered by the 2010 Standard Civil Contract (civil-non family work); and
· the new limits on enhancements for work covered by the 2010 Standard Civil Contract. 
In February 2012, as part of the introduction of the new family contracts, we will introduce::
· the 10% fee reduction for all work covered by the Unified Contract (family legal aid work and housing work carried out under the Unified Contract); and
· the new limits on enhancements for work covered by the Unified Contract.
As indicated above, although contained in this Order, the fee changes in respect of services provided under the Unified Contract will only be introduced when the new family contracts are commenced. The precise date for this is unclear. 
The Criminal Defence Service (Funding) (Amendment) Order 2011  
The attached draft order amends the 2007 Funding Order to enable changes to be made to remuneration in criminal proceedings in the magistrates’ court and Crown Court, as set out in the Government’s response to the consultation. These changes are to: 

· implement an overall fee of £565 for either way cases deemed suitable for summary trial where the defendant elects Crown Court and the case does not proceed to trial , but with the fee split between litigation and advocacy; enhance the lower and higher standard fee in the magistrates’ court; abolish the committal hearing fee;

· reduce Crown Court fees for cracked cases by 25%, leaving the fees for guilty pleas unaltered. Litigator Graduated Fee Scheme cracked trials are being reduced by 25% and Advocates Graduated Fee Scheme (AGFS) achieve the same reduction through aligning PPE (the number of pages of prosecution evidence) rates in second and final third cracked trials and cutting by 11%;
· align the fees paid in Category A cases (murder, manslaughter and similar offences) with those paid in Category J cases (cases of rape and other serious sexual offences);
· remove the distinction between cases of dishonesty based on the value of dishonest act(s) below £100,000 (i.e. pay for all cases in Categories F and G at Category F fee rates);
· remove the premium paid for magistrates’ courts standard fee cases in London;
· remove separate ancillary payments (“bolt-on” fees) by amending the definition of standard appearances to include the sentencing hearings; for AGFS claims the sentencing hearing will be counted as one of the five standard appearances included within the Basic Fee; and
· pay litigators in all cases with an estimated trial length of up to 60 days at the rates in the Litigators’ Graduated Fee scheme, rather than at Very High Cost Case rates. 

The draft Order also amends paragraph 10 of Schedule 2 setting out how the new fixed fees for elected either way cases will be applied to the original litigator and new litigator in cases which result in a cracked trial before a retrial takes place where the case is transferred. In the AGFS the new fixed fee will be payable in cases which result in a cracked trial before a retrial takes place in elected either way cases.  

The draft Order also amends paragraph 10 of Schedule 2 setting out how the new fixed fees for elected either way cases will be applied to both the original litigator and a new litigator in cases which transfer.   

In addition, we are taking this opportunity to remove the redundant references to Very High Cost Cases contract and panel contract in the Funding Order

As set out in the consultation response the Government’s intention is to introduce these changes in October 2011.
Experts Codified Rates

Both draft Orders also require the LSC to implement maximum fixed and hourly rates for all legally aided expert witness work, with effect from October 2011. We anticipate that the LSC will do this through amendment of the Unified Contract, the 2010 Civil Contract and the 2010 Crime Contract. The rates are set out at Schedule 6 of both Orders. 
The expert types listed in Schedule 6 represent the most commonly instructed expert types. The rates would be the maximum allowable for the type of expert charge, subject to the LSC granting prior authority on the basis of exceptional circumstances. Exceptional circumstances are defined as those where: the expert’s evidence is key to the client’s case; and either the complexity of the material is such that an expert with a high level of seniority is required or the material is of such a specialised and unusual nature that only very few experts are available to provide the necessary evidence.
In considering requests for funding of expert types not listed in the Funding Orders, the LSC are likely to have regard to the codified rates in deciding the reasonableness of the amount charged and may request receipt of multiple quotes to ensure that the use of the expert represents value for money and reflects reasonable market rates.
In the longer term, the Government intends to continue to develop plans to reform expert fees, as set out in the consultation paper and response. This will involve working toward putting in place a more detailed and prescriptive scheme of fixed and graduated fees and a limited number of hourly rates.
The Government’s intention is to introduce these changes in respect of all proceedings in October 2011.

How to respond to this consultation
I would be grateful to receive any comments (including nil returns) on the terms of the attached draft orders by 10 August 2011. Please send your responses by email to Maggie McDonald at margaret.mcdonald@justice.gsi.gov.uk.

Unless you ask that your response be kept confidential, we may make your response available under the Open Government Code.

Yours faithfully,


Catherine Lee
Director, Access to Justice[image: image2][image: image3][image: image4][image: image5][image: image6][image: image7]
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