FAQ1

When does an occupier have a right to await a possession order under section 3 Protection from Eviction Act 1977?
Section 3 of the Protection from Eviction Act imposes an obligation on landlords not to evict an otherwise unprotected tenant or licensee without obtaining a court order for possession (except where the occupier is an `excluded occupier’).

Section 3 provides as follows:


"(1) Where any premises have been let as a dwelling under a tenancy which is neither a statutorily protected tenancy nor an excluded tenancy and -


     (a) the tenancy ... has come to an end, but


     (b) the occupier continues to reside in the premises or part of them,


it shall not be lawful for the owner to enforce against the occupier, otherwise than by proceedings in court, his right to recover possession of the premises.


(2) In this section "the occupier", in relation to any premises, means any person lawfully residing in the premises or part of them at the termination of the former tenancy…

(2B) Subsections (1) and (2) above apply in relation to any premises occupied as a dwelling under a licence, other than an excluded licence, as they apply in relation to premises let as a dwelling under a tenancy….”

See section 3A of the Act for the various classes of excluded tenancies and licences.
Note that section 3 only applies where the tenancy was not a “statutorily protected tenancy” or an “excluded tenancy”.

Because of the definition of “statutorily” protected tenancy in s.8(1), section 3 does not apply where the tenancy was an assured tenancy, assured shorthold tenancy or regulated (Rent Act) tenancy (or certain other private sector or agricultural tenancies). The list of “statutorily protected tenancies” in section 8(1) does not, strangely, include a secure tenancy under the Housing Act 1985, so section 3 does apply where the tenancy was a secure tenancy. 

Therefore it seems that section 3 only applies where the tenancy was a secure tenancy or an unprotected tenancy (eg, Crown tenancy, student letting, resident landlord not sharing living accommodation).

Problem areas
The following problem areas need to be separately addressed:

1. Landlord (L) has given notice to tenant (T). T has gone, but lodger/licensee remains in occupation 
The basic position under section 3 is that a court order is required to evict the former licensee only where T was a secure or unprotected tenant.

But if T was not living in the premises as his only or principal home, he will have lost secure or assured status and will have become an unprotected tenant. Arguably, therefore, an order is required under section 3.

Also, where T had ceased to reside, has T’s contractual tenancy been terminated? If the notice was a valid notice to quit which has expired, the tenancy has ended. 

But if notice was a notice of seeking possession (on a secure or assured tenancy) or a section 21 notice (on an assured shorthold tenancy), these are statutory notices and they do not end the contractual tenancy. A notice to quit is therefore required to end T’s tenancy and evict the licensee. Once that has expired, a court order is required only to evict the licensee only if T was a secure or unprotected tenant.

2. L has given notice, T has gone, but unauthorised lodger/licensee remains  
A licensee will be “unauthorised” only where landlord’s consent is required to create a licence and consent has not been given, eg, where there is prohibition in tenancy agreement against “sharing” accommodation. Note that a council tenant has a statutory right to take in lodgers.
If T was unprotected (see above), has T’s contractual tenancy been terminated? If notice was a valid notice to quit which has expired, the tenancy has ended. Court order is not required to evict the former licensee (because s/he was not a “lawful” occupier).

3. Where there is a sub-letting, or letting by T to a lodger/licensee, does section 3 apply to the letting between the tenant and the sub-tenant or licensee?

In other words, does the reference to a “tenancy” in s.3 (which includes a licence by virtue of s.3(2B)) mean only the mesne tenancy (head tenancy) or can it also mean the sub-tenancy or sub-licence?

There seems no reason why section 3 should not apply (if its conditions are satisfied) to the relationship between the tenant and sub-tenant or licensee. Realistically, however, section 3 will rarely apply in these cases because any sub-tenant may well be an assured shorthold tenant (where the tenant him/herself has left) and any licensee will often be an excluded occupier such as a lodger. Section 3 could apply eg,  where the occupier was a licensee of the non-resident tenant, but not an excluded licensee, eg, a close relative paying rent.

4. T gives `upwards’ notice, but does not leave

Court order required only where T was a secure or unprotected tenant.

5. T gives notice and leaves, leaving a licensee in situ 
Court order required to evict former licensee only where T was a secure or unprotected tenant. No separate notice required for licensee.

6. T gives notice and leaves, leaving unauthorised licensee in situ

      (ie, not authorised by landlord where landlord’s consent required)

No court order required, as former licensee is not a “lawful” occupier.

7. T leaves without giving notice

If it appears that T may have left, but there is some doubt, L must serve notice to quit and obtain court order. 

If there are signs that T has gone for good – keys handed back, premises cleared of belongings, evidence of moving out plus rent arrears – L may treat premises as “abandoned” – which in law would amount to an implied surrender of the tenancy, and simply take possession. See Preston B.C. v Fairclough (1982) 8 HLR 70 and R v Croydon L.B.C. ex parte Toth (1988) 20 HLR 576.

8. T leaves without giving notice, but leaves a lodger/licensee in situ

If there is any doubt whether T has gone for good, L must serve notice to quit on T to terminate contractual tenancy. This may not be necessary if there is strong evidence to show that T has gone for good (as in evidence of “abandonment” above).

Subject to the termination of T’s contractual tenancy, L need only obtain court order to evict licensee if T was a secure or unauthorised tenant. No separate notice required for licensee.

9. T leaves without giving notice and leaves unauthorised occupier in situ

As in 8 above, if there is any doubt whether T has gone for good, L must serve notice to quit on T, but does not need  to obtain court order when notice expires (because  licensee is not a “lawful” occupier). No separate notice required for licensee.

Where section 3 does not apply and not court order is required to evict the

current occupier, are there any restrictions on the landlord’s ability to retake 

possession?
It will not be a criminal offence under the Protection from Eviction 1977 for the landlord 

to evict, nor will it be a civil wrong.

However, the landlord must be careful not to commit any criminal offences such as

assault. In particular he must be careful not to commit an offence under section 6 of the 

Criminal Law Act 1977 (use of violence to enter premises). The section contains an 
offence of using or threatening violence to secure entry to premises, where “there is 
someone present on those premises at the time who is opposed to the entry”. 
No offence is committed under section 6 if the occupier is dispossessed by a `displaced 

residential occupier’ or b a `protected intending occupier’: see ss.6(1A), 12(3)-(5) and 

12A, CLA 1977.

The offence can be committed whether the violence is directed against the person or 

against property (which will include breaking in): s.6(4)(a), CLA 1977. But no offence 
under s.6 is committed if the occupier is dispossessed peaceably in his/her absence.
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