FAQ 10
Does a non-tenant spouse of a secure/assured tenant have any rights to remain if the tenant leaves or goes into residential care?
Example of problem

The client is 88 years old. Her husband, aged 90, is the secure tenant of a council property where they have lived for some 66 years. Husband has recently been admitted to a care home. The Council sent a representative round to the home to ask him to sign a form giving up his tenancy. He refused, saying that his wife was still living there. 

The Council now indicate that they intend to serve a Notice to Quit, on the basis that the husband has ceased to reside in the property as his only or principal home. The reason they propose to do this is that the client is living on her own in a three-bedroom property.

Analysis

The Council cannot terminate the husband’s tenancy by serving Notice to Quit. This is only possible when the tenancy has become non-secure, ie, the tenant has ceased to occupy as the only or principal home. Although the husband has sadly ceased to occupy, his secure tenancy is preserved by his wife’s occupation, This is because of section 30(4) of the Family Law Act 1996, which provides:

“A spouse’s occupation by virtue of this section – … if the spouse occupies the dwelling-house as that spouse’s only or principal home, is to be treated, for the purposes of the Housing Act 1985 and Part I of the Housing Act 1988, as occupation by the other spouse as the other spouse’s only or principal home.”

So the client’s occupation preserves the secure tenancy, and it can only be ended (a) by proving a ground for possession; or (b) by the husband surrendering the tenancy or giving an `upwards’ Notice to Quit himself. It cannot be ended by a landlord’s Notice to Quit.

If the Council is prepared to offer suitable smaller accommodation, and the client is prepared to consider a move, which is unlikely at her age, this would be a feasible solution. This would entail the husband surrendering or giving a Notice to Quit the tenancy, and the clients surrendering her `home rights’ in the property, in return for the Council granting a sole tenancy to the client. If this is what the clients would like to do, it is obviously essential to get a written undertaking from the Council addressed to both of them stating that, in return for the tenancy being terminated, it will immediately grant a sole tenancy of the alternative accommodation to the client.

But if the client wishes to remain in her home, there is no reason why the present situation should not continue. 

Would the client succeed to the secure tenancy if her husband dies? This is governed by ss.87-89 of the Housing Act 1985. S.89(1) provides that the succession rules apply “where a secure tenant dies and the tenancy is a periodic tenancy”. So the client’s right to succeed depends on her husband being a secure tenant at the time of his death. Under s.30(4) of the 1996 Act (above), his wife’s occupation of the home is to be treated as his occupation. In view of this, even though the client’s husband is in a care home, he is taken to be occupying his former home. He therefore remains a secure tenant of it, and on his death, if his wife survives him, she will succeed to the tenancy. The same analysis would apply if the client’s husband were an assured tenant (in which case, s.30(4) of the FLA 1996 would operate to preserve the assured tenancy, and the client would succeed on the death of her husband by virtue of s.17 Housing Act 1988). 

Further action to be taken by Shelter?

Claire to write to Council setting out our interpretation of the legal position, as above, and invite the Council to agree with our view. If the client and her husband want the tenancy put in her name now, then we need a letter from the Council addressed to the husband promising to create a new tenancy on the same terms in favour of the client if he gives notice of termination of his tenancy. If the couple would rather not be bothered with this formality in the present circumstances, ask the Council to accept our view that there is no useful purpose in disturbing the present arrangements.

