FAQ 11
Can a joint secure tenant have the tenancy transferred into her sole name if the other tenant leaves?  

If the tenancy is transferred into her sole name, will there be a right of succession to the tenancy on her death?

Example of problem

The client is a joint secure tenant of a council property. Her husband is the other joint tenant. He left the home last year. The client wants his name taken off the tenancy, and he is willing for this to happen. The Council state that this can only be done by an assignment, and that this requires their consent, which they are not prepared to give. They have also told the client that there will be no right of succession to her adult daughter if the tenancy is transferred into her sole name.

Analysis
1. The client can apply for a transfer of tenancy order either in the course of divorce or judicial separation proceedings under s.24 Matrimonial Causes Act 1973, or under Schedule 7 Family Law Act 1996, where the court grants a decree of divorce, judicial separation or dissolution of a civil partnership or on the separation of cohabitants. The court is likely to take into account any representations made by the landlord as to why an order should not be granted, but the decision will be one for the court to make, taking into account the factors specified in para 5 of Schedule 7 FLA 1996.
2. In relation to succession, section 88(1) of the Housing Act 1985 sets out various instances in which a secure tenant counts as a successor already, so that there can be no further succession. One of these is where “he was a joint tenant and has become the sole tenant” (para (b)). Another (para (d)) is where “he became the tenant on the tenancy being assigned to him” This is subject to exceptions where the tenancy was assigned in pursuance of a matrimonial or FLA 1996 order: but it is doubtful whether para (d) and its exceptions apply anyway in a `joint tenancy to sole tenancy’ case, because the client did not `become’ the tenant on the assignment, but when the joint tenancy was originally granted. In any event, however, it is likely that the client in this situation is caught by para (b), which is not subject to any exceptions in respect of matrimonial/FLA orders.
3. The Council are therefore correct in saying that, even if the client’s daughter lives with her and would fulfil the requirement of 12 months’ residence, there will be no right of succession if the property is assigned into the client’s sole name.
4. Of course, the daughter would not succeed in any event if the property remained in joint names, as the death of either her mother or father would count as a succession for the purposes of the `one succession only’ rule  (para (b) of s.88(1) again). If her mother (the client) were to die first, the tenancy would still devolve upon her absentee father under the principle of survivorship, and the Council would then be able to serve notice to quit, as the father no longer resides in the property (Solihull MBC v Hickin, [2010] EWCA Civ 868).

5. There is only one way in which the client can obtain the tenancy in her sole name and generate the right of succession for the daughter. This is to adopt a strategy whereby she gives notice to quit to terminate the tenancy with the written agreement of the Council, and the Council then grants a new sole tenancy to her. In the case of Bassetlaw DC v Renshaw DC (1992: see the LAG Housing Law Casebook, para E14.3, p.186), it was held that para (b) did not apply in this case, since it only applies where the same tenancy is transferred/assigned, not where that tenancy ends and is replaced by another one. This seems to be a bit of an anomaly, but the client may be able to take advantage of it.
6. What should the mechanics be of making this change? The only way is the same one as in Bassetlaw, namely, a notice to quit and re-grant of a sole tenancy. It is entirely up to the Council whether they agree to this course: they cannot be compelled to grant a new tenancy, and no doubt they will not agree if they realise that it will result in the client’s daughter acquiring succession rights that she would not otherwise have. 
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