FAQ 3

Can an EEA national who is currently unemployed be treated as a `worker’ on the basis of previous employment and thus be eligible for assistance as a homeless person?

The answer to this question is found in the regulation 6 of the Immigration (EEA) regulations 2006, which deal with the definition of a “qualified person”.

Regulation 6(2) provides:
“A person who is no longer working shall not cease to be treated as a worker ... if—
(a) he is temporarily unable to work as a result of an illness or accident;
(b) he is in duly recorded involuntary unemployment after having been employed in the

United Kingdom, provided that he has registered as a jobseeker with the relevant

employment office and—

(i) he was employed for one year or more before becoming unemployed;

(ii) he has been unemployed for no more than six months; or

(iii) he can provide evidence that he is seeking employment in the United Kingdom and has a genuine chance of being engaged;
(c) he is involuntarily unemployed and has embarked on vocational training; or

(d) he has voluntarily ceased working and embarked on vocational training that is related to his previous employment.”

Note that the conditions (i), (ii) and (iii) in sub-para (b) are alternatives, not cumulative.

So, a person who has a track record of employment before becoming unemployed is quite likely to retain the status of a worker. Where the person has worked for one year or more, he will qualify under reg 6(2)(b)(i), assuming that he is now registered as a jobseeker.

If the person did not register for work as soon as he became unemployed and did not actively seek work for a period, authorities may argue that he left the labour market and lost his worker status. However, in Commissioner’s decision CIS/1951/2008, para 15, the Commissioner says:

“A gap between becoming involuntarily unemployed and claiming jobseeker's allowance is not necessarily fatal. Whether it is significant or not will depend on the length of the gap and the reasons for it. Put into the legal terms of EC analysis, the question is whether the gap shows that the claimant has withdrawn from the labour market. A claimant may take a few days to think about the future or to rest after a stressful period leading to redundancy. That may be consistent with remaining in the labour market. In contrast, a claimant who decides to spend six months backpacking in the Australian outback before looking for work has clearly left the labour market for the time being. The tribunal must investigate this issue at the rehearing.”
A8 nationals: transitional provision
The situation is different in respect of nationals of the A8 countries who had not completed 12 months’ registered employment before 1 May 2011 (the date when the special restrictions on A8 nationals were lifted). An A8  national does not retain worker status under reg 6(2) of the EEA Regs as from 1st May, on account of work done before that date (although they can of course do so on account of any work done on or after 1st May). This means that if the A8 national is not currently working, they cannot rely on work done before 1 May 2011 (short of a full 12 months’ registered work). So, say that the A8 national has been working only for 3 months before 1 May 2011 (even if the work is registered), they cannot claim still to be treated as a worker if they lost that employment before that date. They can only retain worker status if they become unemployed after 1.5.11 (except in one limited circumstance where they started in registered employment after 1.4.11 and became temporarily unable to work through illness or injury before the end of April).

If the person completed a full 12 months’ continuous registered employment before 1st May, they will have ceased to be an accession state national requiring registration, and must be treated the same as any other EEA national. Thus, that period of employment will count in full, for the purposes of reg 6(2)(b) . 

The authority for the above is found in the Accession (Immigration and Worker Registration) (Revocation, Savings and Consequential Provisions) Regulations 2011 (2011 No 544). These regs insert a new reg 7A into the 2006 Regulations. Reg 7A provides as follows:
7A 
Application of the Accession Regulations 

(1) This regulation applies to an EEA national who was an accession State worker requiring registration on 30th April 2011 ('an accession worker').
...
(3) In regulation 5(7)(c), where the worker is an accession worker, periods of involuntary unemployment duly recorded by the relevant employment office shall be treated only as periods of activity as a worker—

(a)    during any period in which regulation 5(4) of the Accession Regulations applied to that person; or

(b)    when the unemployment began on or after 1st May 2011.

(4) Regulation 6(2) applies to an accession worker where he—

(a)    was a person to whom regulation 5(4) of the Accession Regulations applied on 30th April 2011; or

(b)    became unable to work, became unemployed or ceased to work, as the case may be, on or after 1st May 2011.

Guidance is found in Memo DMG 13.11. Para 9 of the Guidance states:
“With effect from 1.5.11, accession workers (within the definition in paragraphs 5 and 6 above) will retain worker status when –
· they become unable to work, become unemployed or ceased to work in the circumstances described in DMG 071191 on or after 1.5.11 or 

· they had ceased working etc in the circumstances described in DMG 071191 for an authorised employer within the first month of employment and, at 30.4.11 they were still in that one month period (starting from when the work began).           
“It follows that an A8 national requiring registration as at 30.4.11 who ceased work in the circumstances in DMG 071191 before 1.5.11 will not retain worker status purely on account of the ending of the A8 restrictions. The only exception is where the person had started work for an authorised employer after 1.4.11 and the person ceased work by reason of temporary incapacity etc (see DMG 071277). Provided the circumstances set out in DMG 071191 continue to apply after 1.5.11, such a person will continue to retain their worker status.”

Para 12 of the Guidance states:
“In the case of accession workers, periods of involuntary unemployment duly recorded by the relevant employment office will only be treated as periods of activity as a worker where
· the accession worker ceased working during the first month of registered employment, for the remainder of that month 

· the accession worker became unemployed or ceased to work on or after 1.5.11. 
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