FAQ 4
What happens when a person is evicted from temporary accommodation provided under section 193 Housing Act 1996 (the full housing duty to homeless persons)?
Scenario
The client is in temporary, non-secure accommodation following acceptance of the full housing duty by the local authority (LA).  LA serve notice to quit on the basis that the client has failed to make payments or has committed acts of nuisance. LA say that they has discharged their duty and they will not be providing any further accommodation.

Analysis

Section 193, Housing Act 1996, establishes the full housing duty and also contains a complete code (in sub-sections (5) to (7)) as to when that duty will cease (R v Brent LBC ex parte Sadiq (2000) 33 HLR 47). It cannot cease in any other way. 
S.193(6) provides that 
“The local housing authority shall cease to be subject to the duty under this section if the applicant…

… (b) becomes homeless intentionally from the accommodation made      

     available  for his occupation.”

In order to justify a decision that their duty is at an end in these circumstances, the LA must therefore reach a formal decision of intentional homelessness. Section 193 does not tell us how the LA should go about doing this, but since we are dealing here with a fresh incidence of homelessness, it must follow that they are under an obligation to make enquiries under section 184(1) and to reach a decision with the same rigour as they would on an original homelessness application.

But in any event, the decision carries a right of review under section 202:

“An applicant has the right to request a review of –

…(b) any decision of a local housing authority as to what duty (if any) is owed to him under sections 190 to 193 and 195 and 196 (duties to persons found to be homeless or threatened with homelessness).”

So the first steps in casework are:

· to insist on a formal decision of intentional homelessness with reasons (effectively, a section 184(3) decision);

· to request a review of that decision and make representations in support; and

· to request that the existing temporary accommodation be continued pending the outcome of the review  or that alternative temporary accommodation be provided.

What is the basis for the request to continue temporary accommodation? 
If the authority has made a fully reasoned decision and we are into the review stage, there is no express statutory provision which covers temporary accommodation. The authority may even argue that they have no power to continue providing temporary accommodation. But we can argue that such accommodation should be continued in any of the following grounds:

· that the section 193 duty continues until the review process has been exhausted (no case law on this, but it is perfectly arguable); or

· that  the authority should treat the client as having made a fresh application as homeless under section 193(9), in which case there is a power to provide/continue temporary accommodation under section 188(3) and the principles in R v Camden LBC ex parte Mohammed will apply to the exercise of that discretion; and
· that, in any event, even if the authority consider the client to be intentionally homelessness, they are still under the section 190 duty (see below), which they have not discharged.
If the review is unsuccessful, this will generate a right of appeal to the county court under section 204, and this will carry the section 204A right to appeal against the refusal to continue temporary accommodation.

The section 190 duty

This is a fallback argument where the authority do not accept the first two arguments above for the continuation of temporary accommodation. Or it may be the only argument where the client’s case is weak and the decision of intentionality is likely to be upheld.

Section 190 provides:

“... (2)    If the authority are satisfied that the applicant has a priority need, they shall- 


(a) secure that accommodation is available for his occupation for such period as they consider will give him a reasonable opportunity of securing accommodation for his occupation, and
(b) provide him with [(or secure that he is provided with) advice and assistance] in any attempts he may make to secure that accommodation becomes available for his occupation.
(3)    If they are not satisfied that he has a priority need, they shall provide him [(or secure that he is provided with) advice and assistance] in any attempts he may make to secure that accommodation becomes available for his occupation.

(4)    The applicant's housing needs shall be assessed before advice and assistance is provided under subsection (2)(b) or (3).


(5) The advice and assistance provided under subsection (2)(b) or (3)

must include information about the likely availability in the authority's district of types of accommodation appropriate to the applicant's housing needs (including, in particular, the location and sources of such types of accommodation).”

In many cases the LA will not have carried out the assessment of the particular housing needs of the household, as required by s.190(4) and (5), and it will not have tailored its advice and assistance to those needs. If it had, it would realise, for example, that a person or family who are dependent on housing benefit would find it impossible to obtain suitable accommodation in the private rented sector in the time allowed to vacate the temporary accommodation, which will usually be 14 or 28 days.

Is there a challenge by way of judicial review to a decision to refuse to make a reasoned decision of intentional homelessness / discharge of duty, or to a failure to provide temporary accommodation pending review, or should the client be advised to make a fresh homeless application?
Judicial review is clearly a possible option, but it will be a difficult challenge because the LA will argue (a) that the tenancy is non-secure and therefore they do not need any reason at all to terminate it; (b) since the client has no security in the present accommodation, what matters is whether the authority accept a continuing duty to house her; and (c) if they say that their duty is discharged, the client can make a further homelessness application under s.193(9), which (at least in theory) carries a fresh duty to provide interim accommodation pending a decision. They will therefore claim that JR is not appropriate because the client's situation should be resolved in other ways.

The contrary argument is that the section 193 duty continues unless and until the authority can justify regarding it as having ceased. That must mean (in these circumstances) that the authority remains under a duty unless it is prepared to make a formal decision of intentional homelessness under s.193(6)(c), having made full enquiries to justify that decision. If they have done so, that will carry a right of review and county court appeal, and the client will then be able to ask for temporary accommodation pending review (or, if all else fails, for temporary accommodation under section 190 following a proper assessment of her housing need).

The likelihood is either (a) that the LA will not have made a formal decision of intentional homelessness; or (b) if they have, any such decision is poorly investigated and is inherently flawed. Either way, it is arguable that the authority must justify treating its duty as discharged, and it is not sufficient to tell the client to make a fresh homelessness application when they already owe a duty towards him/her.
It perhaps does not matter too much in practice which course the LA adopt, provided that they carry out full enquiries and reach a reasoned decision, and provide temporary accommodation in the meantime. Therefore, if the LA are prepared to accept a fresh application and provide interim accommodation, this is acceptable, rather than embark upon JR proceedings which would serve the same purpose.
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