FAQ 5

Can a landlord who has failed to protect a tenant’s deposit escape the 3 x deposit penalty under section 214 Housing Act 2004 by complying late?

Can a tenant bring a claim for the 3 x deposit penalty after the tenancy has ended?

Quick answers (with authorities below)
(1) The Court of Appeal has held, in a majority decision in Tiensia v Vision Enterprises Ltd (see below), that it is open to a landlord to protect a deposit at any time up to the date of the hearing of the section 214 claim. If the landlord does not comply until after proceedings have been started, it is likely that the tenant will obtain an order for his/her costs, but no sanction.
(2)  It is not open to the court to award the section 214 penalty if the tenancy has ended by the date of the court hearing:  Gladehurst Properties Ltd v Hashemi. 
(3) The Government is intending to bring forward measures in the Localism Bill 2011 to amend the tenancy deposit provisions of the 2004 Act.
The authorities
Sanction for breach of TDS requirements: can the landlord comply late?

Tiensia v Vision Enterprises Ltd (trading as Universal Estates)

Honeysuckle Properties v Fletcher (1) McGrory (2) Whitworth (3)

[2010] EWCA Civ 1224
11 November 2010

Under section 213 of the Housing Act 2004:

‘(1) Any tenancy deposit paid to a person in connection with a shorthold tenancy must, as from the time when it is received, be dealt with in accordance with an authorised scheme… 

(3) Where a landlord receives a tenancy deposit… the initial requirements of an authorised scheme must be complied with by the landlord in relation to the deposit within the period of 14 days beginning with the date on which it is received.

(4) For the purposes of this section “the initial requirements” of an authorised scheme are such requirements imposed by the scheme as fall to be complied with by a landlord on receiving such a tenancy deposit.’

Under section 212(9):

‘In this chapter- (a) references to a landlord or landlords in relation to any shorthold tenancy or tenancies include references to a person or persons acting on his or their behalf in relation to the tenancy or tenancies… 

Under section 214, if a landlord does not comply with the initial requirements of an authorised scheme the court must:

· order the person who is holding the deposit to repay it to the tenant, or to pay the deposit into an authorised custodial scheme (section 214(3)), and

· order that the landlord pay the applicant a sum equal to three times the amount of the deposit (section 214(4)).

On 19 May 2008, the landlord Universal Estates (U) granted T an assured shorthold tenancy. The deposit of £2,400 was paid in instalments, the last of which was paid on 4 June. The rent was £2,400 per month, payable in advance. T had problems with housing benefit and, immediately after the second month’s rent became payable, U served a notice seeking possession relying on grounds 8, 10 and 11 of the assured tenancy grounds for possession. 

At that time, U had not complied with its obligations under section 213(3) to protect the deposit with an authorised scheme within 14 days, or at all. The landlord subsequently registered the deposit with Tenancy Deposit Solutions Ltd (TDS), one of the two insurance-based tenancy deposit schemes. The certificate was produced on 2 October 2008, although T stated that she did not receive it until 13 October. T defended the landlord’s claim for possession and counterclaimed for a payment of 3 x deposit under HA 2004 s214(4). 

On an application for summary judgment on the counterclaim, the district judge held that she had no discretion to excuse U from the sanctions imposed by section 214. She ordered U to pay the deposit into the designated account of an authorised custodial scheme, and to pay to T a total of £7,200 within 14 days. U’s appeal to the circuit judge was allowed. The judge considered that the Act did not provide for the imposition of sanctions upon the landlord on proof that the landlord had failed to comply with the “initial requirements” of a scheme within 14 days. 
Similar issues arose in the Honeysuckle Estates cases, in which the landlord issued proceedings against three tenants for rent arrears. The tenants counterclaimed for an award of three times the deposit under s.214(4), on the basis that the landlord had failed to protect the deposit. The landlord subsequently registered the deposit with TDS and sent the deposit protection certificate to the tenants. The district judge granted the tenants’ applications for the financial penalty. The landlord appealed to the Court of Appeal.

The terms of the TDS scheme stated: ‘Within 14 days of receiving the deposit from you, your landlord/agent must protect the deposit with the scheme as well as provide to you details of how your deposit is being protected and what to do if there is a dispute about the repayment of your deposit at the end of the tenancy agreement.’

However, the Court of Appeal held that the phrase “the initial requirements” did not include any requirement imposed by a particular scheme as to the period within which the landlord must secure the deposit. Since s.213(3) itself imposes a time limit of 14 days within which the “initial requirements” must be complied with, it cannot be the case that one of those requirements could be another, possibly different, time limit imposed by a particular scheme.

The Court further held that the basis of a tenant’s application to the court under section 214 was not the landlord’s failure to comply with the “initial requirements” or the notification requirements within the 14 day period specified in section 213(3). It was the failure of the landlord to comply with either of those obligations at all. If, therefore, a landlord is late in complying with his dual obligations, but he nevertheless does so before the tenant brings a section 214 claim, the tenant will have no cause of action under the section. Close attention to the statutory wording indicated that the focus of section 214 was not on whether there was compliance within the 14 day period, but on whether there has been compliance at all.

This interpretation was a properly strict one to apply to legislation such as section 214 that is penal in intent. It was also consistent with the purpose of the legislation, which is to achieve the due protection of deposits paid by tenants, ideally within the 14 day period but if not, then later. It could not be the statutory purpose to punish landlords who might be, for innocent reasons, just a day late in securing such protection.

The further question was whether the landlord has until the hearing of the tenant’s section 214 application to comply with his obligations to protect the deposit and notify the tenant, or whether the cut-off point is the date of issue of the tenant’s application. By a majority of 2:1, the Court favoured the later date, ie, the date of the hearing. The majority considered that (except where the claim is brought by counterclaim) the tenant should write a pre-action letter to the landlord and give him the opportunity to remedy the situation and avoid proceedings. Rimer LJ said:

“As I have said, the objective of the legislation is not the punishment of landlords, but the achieving of proper protection of tenants’ deposits. The legislation should not be interpreted in a sense that implicitly encourages the ambushing of landlords by tenants who have grounds for believing that the landlords have not complied with their section 213 obligations. It should be interpreted in a way that avoids litigation. Litigation will or should be avoided if, following a letter before claim, the landlord promptly put his house in order. If the landlord declines or fails to do so, then of course it is open to the tenant to pursue his section 214 claim. If the landlord later (before the hearing) repents and remedies his defaults, the claim will still fail, although the tenant will ordinarily recover his costs. He may not recover his full costs, but there is nothing unusual about a claimant not doing so. The tenant will bring his claim knowing of that risk.” [para 44]

Lord Justice Sedley delivered a strong dissenting opinion. 

“If the meaning of the statute is... that a landlord is not culpably in default if, months or maybe years after the expiry of the fortnight given by law for compliance, he or she eventually complies with the initial requirements, then the scheme is a dead letter... If this is right [that the landlord can comply up to the date of hearing], no tenant could ever sensibly be advised to sue or counterclaim for the penalty.”

Sedley LJ considered that the “initial requirements” of a scheme could only be those which become operative on entry into the scheme, not on receiving the deposit. The 14 day time limit could not logically be derived from the scheme itself. But in his view it could and did constitute a statutory time limit for entering into one mandatory scheme or another. The wording of the sections did not compel a different view: “...any lay person reading this text (and legislation like this is or ought to be written for lay people) would understand well enough what was intended: that a landlord who did not put a deposit into safekeeping within 14 days of receiving it was from then on at risk of having, among other things, to pay three time the deposit as a penalty. They would not read it as meaning that the 14 days could be safely ignored because the landlord could always escape a penalty by safeguarding the deposit if and when the tenant sued.”
Tenancy deposit protection: 3 x deposit sanction not available after tenancy has ended

Gladehurst Properties Ltd v Hashemi 

[2011] EWCA Civ 604

19 May 2011
H was a joint tenant (together with J) of a flat owned by G. The tenancy was granted for a fixed term of one year from 6 September 2007. The tenants paid a deposit of £6,240. The deposit was not protected, but was retained by G in its own bank account until October 2008, when the tenants vacated the flat. An inventory clerk recommended the deduction of £1,124 from the deposit, and G paid the balance of £5,116 to the tenants’ nominated account.

Subsequently, on 16 February 2009, a claim was brought in the names of both tenants for an award of 3 times the deposit in accordance with s.214 of the Housing Act 2004. The claim was struck out by the district judge, on the ground that it was brought after the tenancy had come to an end and so the provisions of s.214 no longer applied. 

On appeal to the circuit judge, the judge restored the claim under s.214 and gave judgment for the sum of £18,720, being 3 x the deposit, together with the return of the deposit. 

G’s appeal to the Court of Appeal was upheld. Lord Justice Patten first considered G’s argument that H appeared to be conducting the proceedings on his own, with no apparent authority to do so from the other joint tenant, J. Although the claim form had been issued in the names of both tenants, the statement of truth was not signed by J. G argued that any remedy under s.214 belonged to both tenants jointly and could only be enforced by both of them. In these circumstances, under CPR 19.3, both tenants were required to be parties to the case unless the court ordered otherwise. J had filed a witness statement in which he said that he had agreed to take the proceedings. On that basis, the Court concluded that J was always a party to the action, despite his failure to sign a statement of truth. It was not necessary for the judge to make a representation order under CPR 19.6 for the action to continue.

On the principal issue, the 3 x deposit penalty under s.214 was available on an application by “the tenant”. It was argued for G that this must mean a tenant under a tenancy which was still in existence. In response, H argued that this interpretation would enable the unscrupulous landlord to sit on his hands, knowing that he could always avoid a s.214 claim by delay, and that he would never need to comply if the tenant did not make an application before the tenancy ended.

The Court noted that once the lease has ended, the landlord cannot comply with the “initial requirements” of an authorised scheme, as the Act requires. None of the schemes intend a deposit to be protected once the contractual term of the tenancy has come to an end. It concluded that the power to make an order under s.214 could no longer be exercised once the tenancy had come to an end. That impression was confirmed by s.214(3), which requires the court to order the landlord either to repay the deposit or to pay it into an authorised scheme. For the court to have a genuine discretion to exercise, both alternatives must be available. The s.214 sanction is available where the initial requirements of an authorised scheme have not been complied with, but are still capable of being complied with. This means that the grounds for a s.214 application cease to exist once the tenancy expires, and no order under that section can therefore be made after that date.

The Court therefore set aside the orders for the repayment of the deposit and for payment of the £18,720.

