FAQ 6
Joint landlord problems

This item deals with five related questions:

1. Where there are joint landlords, can one only of the joint owners serve a valid notice to quit?

2. In the same circumstances, can one only of the joint owners bring possession proceedings?
3. What about where the tenancy is in the middle of a fixed term granted by one joint owner without the knowledge of the other?

4. If the other landlord does not agree with this action, and indeed wants to grant the tenant a new tenancy, whose will prevails?
5. Does the fact that the tenancy agreement was only signed by the husband landlord make any difference?

Health warning

These appear to be fairly basic questions, and indeed they must crop up all the time, as indeed they do on Shelter’s specialist support line. But, like so many other ostensibly basic questions, there is little definitive authority in case law on any of these points, at least in so far as joint landlords are concerned. There is some statutory provision for assured shorthold tenancies and some authority on similar issues as they affect joint tenants (eg, Hammersmith and Fulham LBC v Monk), and so we have to make the best of the principles that they establish.

So these responses have to be treated with caution in view of the absence of authority, but they are offered as the fruit of Shelter researches:

1. Where there are joint landlords, can one only of the joint owners serve a valid notice to quit?

Either of two joint landlords can serve a section 21 notice on an assured shorthold tenancy, because s.21(1) and s.21(4) HA 1988  specifically provide for this. This fits in with an 1830 case on notices to quit (Doe d. Aslin v Summersett), whereby a notice to quit signed by one of joint landlords was held to be valid.
2. In the same circumstances, can one only of the joint owners bring possession proceedings?

The more difficult question is whether that one joint landlord can bring a claim for possession alone. The authors of Tolley’s Claims to the Possession of Land (para B4.27) take the view that it must be possible for the one joint landlord to do this, even though this situation “gives rise to considerable theoretical difficulty”, since normally joint owners, who at law are `trustees for sale’ of the property, have to act together and unanimously. The reasoning isessentially the same as the reasoning which justifies one joint tenant serving a notice to quit to terminate a joint tenancy (see the Monk  case and Greenwich LBC v McGrady), which is that a periodic tenancy needs the active assent of both tenants in order to continue on a monthly basis, and if either of the tenants ceases to agree and serves a valid notice, then the tenancy must end. The same rationale justifies one joint landlord serving a notice and also claiming possession. 
3. What about where the tenancy is in the middle of a fixed term granted by one joint owner without the knowledge of the other?

In contrast to 1 above, where the tenancy is a fixed term tenancy, there can be no notice to quit or s.21 notice, and we know that a break clause can only be operated by all those entitled to operate it, not just by one. The problem is compounded where the other joint owner did not take any part in granting the tenancy (or so we assume). Here the issue is fairly stark: either the other joint tenant argues that the entire tenancy is void and a nullity because it was granted without his/her agreement, or s/he will have to wait until the end of the fixed term. On the principle of the participation of both parties being required to grant or continue a tenancy, that would seem to point to the tenancy being void. But, in favour of an innocent tenant, it is likely that a court would strain to uphold the tenancy unless there was any actual fraud on the part of the other joint landlord. In order to do this, it would be open to the tenant to rely on the law of agency, and to argue that a tenant, as an innocent third party, should be able to assume that the joint landlord has implied or ostensible authority to let on behalf of himself and his wife together.
4. If the joint landlord who entered into the tenancy does not wish to terminate it, or indeed wants to grant the tenant a new tenancy, whose will prevails?

Ultimately, once the tenancy becomes periodic, the husband will not be able to prevent the wife terminating the tenancy and regaining possession. Her decision will prevail, because it needs the assent of both of them to keep the tenancy going, or to grant a new tenancy. Implied authority will not work once the tenant knows that one of the joint owners does not want the other to grant a new tenancy.
5. Does the fact that the tenancy agreement was only signed by the one joint landlord make any difference?

The fact that one only of the joint owners signed the agreement is not itself enough to invalidate it. The tenant would normally be entitled to rely on that one person having the implied authority of the other if there is nothing to indicate the contrary. The only question is the one in 3 above, ie, is there anything which might have alerted the tenant to a possible problem with the authority of the person they were dealing with before they took the tenancy? If not, and assuming the tenant acted in good faith, then s/he should be entitled to rely on the one joint landlord having implied or ostensible authority to grant the tenancy.
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