FAQ 8

Can a local authority `Housing Options’ service insist on a homeless person accepting an offer of private sector accommodation?
The authority is not entitled to insist that the client accepts a private rented tenancy as an alternative to making a homelessness application; and it would be unlawful for the authority not to offer any further help, as they have threatened, if they do not complete the homeless prevention form. The client is entitled to make a homelessness application on the basis that she is becoming homeless from her current accommodation (s.184, HA 1996), and this triggers the authority’s duties to make enquiries and reach a decision. It is not open to the authority to say that the client is not homeless because she could be provided with accommodation through its homelessness prevention scheme, much less (as some authorities claim) that she is intentionally homeless for not taking up a `housing option’.

This is clear from the relevant passages in the Code of Guidance:
“Housing authorities are reminded that they must not avoid their obligations under Part 7 of the 1996 Act (including the duty to make inquiries under s.184, if they have reason to believe that an applicant may be homeless or threatened with homelessness), but it is open to them to suggest alternative solutions in cases of potential homelessness where these would be appropriate and acceptable to the applicant.” (para 2.2)

“Advice services should provide information on the range of housing options that 

are available in the district. This might include options to enable people to stay in

their existing accommodation, delay homelessness for long enough to allow a 

planned move, or access alternative accommodation in the private or social

sectors. This `housing options’ approach is central to addressing housing need as

 a means of preventing homelessness.”

The DCLG Homelessness Prevention Guide states (para 2.11):

“Housing options interviews are a crucial element of the new approach to homelessness prevention. It is, therefore, important that this process improves outcomes and does not unduly delay a statutory homelessness assessment if this is necessary. It is also important that it is inspired by a desire to improve the help on offer, and not by a `gatekeeping’ mentality – ie, where the process is seen primarily as a device to prevent or discourage people from seeking housing assistance. The housing options approach should never replace or delay a statutory homelessness assessment where the authority have reason to believe that someone is homeless or threatened with homelessness.”

In other words, `housing options’ mean exactly that – an option, which the client is free to decline. In the case of R (on the application of Aweys and others ) v Birmingham City Council [2007] EWHC 52 (Admin), the Court said that the scheme of requiring an applicant to go first through a “home options” interview before enabling the applicant to make a homeless application was unlawful, in so far as this amounted to deferring a homeless application (para 25). (This case subsequently went to the Court of Appeal and the Supreme Court, but not on the `homelessness prevention’ point.)

So in these circumstances the client may be advised that he is not obliged to complete the homeless prevention form if this is being offered to her as an alternative to making a homelessness application. On the other hand, he should make it clear (or, better, it can be made clear by letter written on his behalf) that he is happy to give all information necessary to enable the authority to make their enquiries under the homelessness legislation: declining to complete the form is not to be taken as a failure to co-operate in responding to enquiries. 

It is also worth stressing to the Council that the client accepts that he may have to go into private rented accommodation or privately leased accommodation under either (or both of) the section 188 interim accommodation duty or the s.193(2) full homelessness duty, until she receives an offer through the allocation scheme. 

If the Council ask why we insist on the client doing it this way when we accept that he will have to spend some time in private rented accommodation in the short term, our answer is that making a homelessness application has the following benefits:

· The authority must ensure that the accommodation is suitable and affordable (which carries a right of review if the offer is made under s.193).

· The section 193 duty continues while the family are in the private rented accommodation and will still apply – without the need to make a further application - if that accommodation comes to an end (even if the household loses priority need: R v Brent LBC ex parte Sadiq (2001) 33 HLR 47, QBD). 
· Accommodation provided under section 188 cannot be used by the authority as a basis for saying that the applicant is no longer homeless (Birmingham C.C. v Ali and others; Moran v Manchester City Council [2009] UKHL 36).
· The client is entitled to an appropriate degree of “reasonable preference” under the allocation scheme, as someone who is homeless or is owed the “full” homelessness duty (s.167, HA 1996).

Acceptance of a private tenancy through Housing Options
On the other hand, if the client does accept an assured shorthold tenancy from a private landlord to which he has been referred by Housing Options or under a local deposit guarantee scheme, it is likely that the authority will either not accept that the client has made a homelessness application at all, or will reach a decision that he is “not homeless”.
A challenge to a finding of “not homeless” in these circumstances failed in the case of Hanton-Rhouila v Westminster CC (see below).
Hanton-Rhouila v Westminster CC
[2010] EWCA Civ 1335

 

On 23 March 2009, H applied to the Council as homeless. She suffered from cancer and kidney failure, and from severe depression. She was referred to the “Private Sector Housing Initiatives Team” and placed on the Home Finders Payment scheme (`HFPS’), a discretionary scheme which helped people to find suitable accommodation in the private sector. She was interviewed by a caseworker and given temporary accommodation. She viewed a number of properties which were available for letting through HFPS. On 6 May 2009, she signed an assured shorthold agreement for a fixed term of 12 months in respect of a private sector property which had been secured through the scheme. As an incentive to offer a tenancy of the property to H, the Council had paid the landlord £1,900. On the same day, the Council, without completing its enquiries, rejected her homelessness application on the basis that she was no longer homeless.

H requested a review of that decision, arguing that she had not been properly advised that as a consequence of accepting accommodation in the private sector, her homelessness application would be rejected. She contended that, by requiring her to accept an alternative firm of assistance, the Council had in effect deprived her of the benefit of the full housing duty, and of the priority under the Council’s allocation scheme which she would have gained from being owed a duty. 

The Council upheld its decision on review that H was not homeless. The Housing Review Officer stated that she was satisfied that H’s caseworker had advised H that by accepting the private rented accommodation, she would not be entitled to any further assistance. In her letter to H’s solicitors, the review officer stated:

“As a Housing Options Service we have a duty to assist applicants to explore the options that are available to them. This means that where possible we have a duty to prevent homelessness. Having considered the details of your client’s case I am satisfied that we took appropriate action to assist her.”

On appeal, it was argued for H that she had been deprived of any real opportunity to make an informed decision whether or not to accept the offer of the property. She had no proper information about the disadvantages of accepting the offer of the assured shorthold tenancy. The Council was aware, though she was not, that the effect of her accepting the offer was that she would lose the benefit of a continuing housing duty under Part 7 HA 1996 and of her statutory `reasonable preference’ for permanent accommodation on the allocation scheme.

H’s appeal to the county court was dismissed. Her second appeal to the Court of Appeal was also dismissed. It was held that the review officer had been entitled to conclude that the appellant was not homeless once she had accepted the assured shorthold tenancy. The review officer was also entitled to reject the factual assertions made by the appellant about the handling of her case. The officer had investigated H’s complaint that she had not been advised by the Council about the consequences of accepting the tenancy, and was entitled to conclude that there was no evidence to support them.
 
