FAQ 9

In what circumstances can a person be excluded or suspended from a local authority’s allocation scheme?

The main provisions of the HA 1996 that affect eligibility and suspension (other than exclusion on grounds of immigration status) are as follows:

(1) Exclusion from the scheme: unsuitable to be a tenant

An authority may decide that a particular applicant is to be treated as ineligible for an allocation if it is satisfied that s/he, or a member of her/his household, has been guilty of unacceptable behaviour serious enough to make her/him unsuitable to be a tenant; and that, in the circumstances at the time his application is considered, s/he is unsuitable to be a tenant by reason of that behaviour (s.160A(7)).

`Unacceptable behaviour’ is defined in terms of behaviour which would (in the case of a secure tenant) entitle the authority to a possession order - meaning an outright possession order -  on any of the secure tenancy grounds for possession (other than ground 8): s.160A(8).   

(2) Exclusion from any reasonable preference 


Where an authority is satisfied that -

· an applicant (or household member) has been guilty of unacceptable

behaviour serious enough to make him/her unsuitable to be a tenant; 

and

· in the circumstances at the time his/her case is considered, s/he 

deserves by reason of that behaviour not to be given preference,

the authority’s scheme may provide that no preference is to be given to that person (s.167(2B)).

Here again, the test of `unacceptable behaviour' is one of behaviour that would entitle the landlord to obtain an outright possession order.

(3) Reduction of priority
In determining priorities in the allocation of housing, the factors which an allocation scheme may allow to be considered include:

· the applicant’s financial resources;

· any behaviour of the applicant (or a member of his/her household) which affects his/her suitability to be a tenant;

· any local connection between the applicant and the authority’s district. 
(s.167(2A))

How do these provisions apply to suspensions? The crucial issue seems to be whether a suspension amounts to an exclusion from the scheme (or from any reasonable preference, which may effectively be the same thing) or a reduction in priority. On the face of it, it seems to be an exclusion, at least for a limited period of time, because there is no possibility of the applicant being made an allocation of any kind during the period of suspension. But there is a contrary argument, that it is really a diminishing of priority under s.167(2A) above, because it is for a limited period. The argument would be that, since an LA can give someone less priority on the allocation scheme because of their behaviour, that can include giving them nil priority, or such a low priority that they are effectively exluded from any possibility of an offer. If a suspension is to be treated as a reduction in priority under s.167(2A), it would need to be time limited or subject to a review, or contain a means whereby the applicant can recover their priority. It must not be a blanket policy and must allow for exceptions in certain cases.

If there is to be challenge to an allocation policy in these circumstances, it would be stronger if it is based on an exclusion rather than reduced priority, because to justify an exclusion the LA have to show that the rent arrears / behaviour would justify an outright possession order - in which case, every decision would depend on its own facts and considerations of reasonableness. There could not be a blanket tariff of £250 arrears, or any specific amount of arrears. If the challenge is based on a reduced priority, then it is more difficult, because it would need to be based on general judicial review principles such as the blanket policy (fettering of discretion) plus failure to consider individual circumstances, or an argument that the policy itself is irrational or unfair.

Case law on suspensions have tended to uphold time-limited suspensions as lawful, at least on the `blanket policy' point. These cases are R v Fareham BC ex parte Giles (2003) and R v Hackney LBC ex parte Fell (2001). But the policy in R v Gatehead MBC ex parte Lauder was held to be an unlawful fetter on the council's discretion.
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