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Telephone No: 0207 993 7600

Email: davidw@gclaw.co.uk
Web: www.hlpa.org.uk
About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk. The most recent response to the DCLG  was to the Consultation Paper  “Allocation of accommodation ; guidance for local housing authorities in England”   (March   2012)

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
The HLPA Law Reform Group has prepared this communication. This group  regularly discusses  law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by about 100  practitioners.
NB all page or paragraph references in this response are to the Consultation paper unless otherwise stated 

 Preliminary Comments
1 Although the work of members of  HLPA largely concerns housing, some  members  have experience of  Mobile Homes Act issues, hence this response.

2 First of all, we welcome this Consultation Paper, and  congratulate the Department on taking up the issues dealt with in it. Although compared with other forms of tenure, the numbers involved on Mobile Homes Act Sites are not large, home owners, who often include the elderly and other vulnerable members of society, have been at a disadvantage in their dealings with site operators, as a result of the law as currently framed. They have suffered loss and distress as a consequence. The proposals in the Consultation Paper will substantially redress that balance. As will appear, we fully support many of them. Where proposals are consistent with HLPA objectives, they will have our support. We are pleased to be able to do so in this instance.         
3 We have read  the  response of the Community Law Partnership (CLP), Birmingham (attached)  and are  in almost  complete agreement with it. Save as indicated below, we adopt its answers as our own. In the remainder of this Paper, we make some additional comments, first setting out the Consultation Question and the CLP answer.

Question 4 : Which of the three options to you prefer and why?

Answer : We prefer Option A.  As is stated in the paper : It would be up to the purchaser to ensure, through due diligence in the sale process, that the site requirements were appropriate although this is already the case to a large extent under the current system.
 Comment
4 As well as the reference to para 1.18 of the Consultation Paper, we emphasise para 1.17 “[Option A ] would be the quickest, simplest and least bureaucratic solution”. The difficulties of Option C are well brought out by para 1.29 of the Consultation Paper

Question 9 : Do you think that certain rules that are unreasonable, such as those that could be used to block sales should be excluded and not enforceable? Please give examples of the types of rules you have in mind. 

Answer : Yes. 

 Comment
5 An example is given at para 2.11 of the Consultation Paper

Question 13 : Do you think this change simplifies the existing rules, provides greater clarity and is practical?

Answer : We certainly think that it is important that, if the person named on the agreement ceases to occupy the home, the remaining home owner’s right to continue to occupy the home should not be affected.  With regard to paragraph 2.19 we believe that it is already the case that the spouse or other family member would be entitled to succeed to the agreement (see Mobile Homes Act 1983 Section 3).  

Comment
6 We agree with the Consultation Paper at 2.18 and 2.19.  We confirm that the provision that the CLP is referring to is s 3 (3) (a)  of the 1983 Act. With respect to CLP’s comment, in our view, the Consultation Paper proposal goes further than the current law, as that requires the successor to be residing with the deceased, who must be occupying the home at time of death. The purpose of the proposal, as we understand it from the example at para 2.17, is that there will be succession even if the deceased owner was not  (or arguably not) occupying the home at point of death because eg  s/he was in a care home or (possibly) a long term patient in a hospital. There is succession if the spouse or other family member was living in the home at the time of death but  the deceased was not. The aim presumably is for the avoidance of doubt and to avoid dispute when the deceased was away from the home for such a reason.

7 An issue not raised in the Consultation Paper (but which is in the notes to s 3 in Sweet & Maxwell’s Housing Encyclopedia Vol 3) is the absence of machinery for resolving a dispute as to who should succeed if there were two  adult family members residing in the home at time of death (unlike in relation to secure tenants – s 89 Housing Act 1985). Consideration to dealing with this might be given. The Residential Property Tribunal or the County Court could be given the jurisdiction to settle such disputes.

Question 14 : Do you agree that someone inheriting the home should be entitled to live in it (or nominate another family to do so) providing this would not breach the site rules?

Answer : This has long been an anomaly and our answer to this question is “yes”. 

Comment
8 We could not agree more. The current provision is extraordinary. In effect the beneficiary of the deceased has not been able to have the benefit of occupation, but, if he  finds a purchaser and sells, the site operator benefits from the commission. From what knowledge we have, it is a feature as a result of this provision, that the sale is to the site operator at a reduced rate (para 2.21 of the Consultation Paper refers). If the beneficiary chooses not to sell for whatever period, the use of the  home is sterilised.

9 With reference to para 2.22, we point out that a rule based on  age could infringe the provisions of the Equalities Act 2010, subject to proportionality (s 13 and Part 4)        

Questions 15 & 16 : These questions relate to moving the mobile home for works to be carried out. 

Answer :  We do not quite see the need for some of these questions since it seems to us there is already sufficient protection in these circumstances under the Mobile Homes Act 1983. We would like more details as to what bits of the law it is felt need to be further clarified.  We are not saying that clarification might not be needed but would simply seek more details of what needs to be clarified

 Comment          

10  The “Moving a Mobile Home” provisions are to be found (initially) at Schedule 1 para 10 of the 1983 Act, with equivalents as necessary in the remaining Schedules. We consider there is lack of clarity (especially at 10 (2) and (3)) as identified at paras 2.26 to 2.28  of the Consultation Paper and  we answer “Yes” to both questions.

Question 26 : Do you think we need to make it clearer that Section 3 applies to (a) all acts of interference of a criminal nature and if so, how do you suggest that might be achieved and (b) all persons lawfully occupying a park home, including temporary guests?

Answer :  We would answer “yes” and we agree with what is stated in paragraph 3.6 that it is important to clarify exactly what is meant by “refrain from exercising a right” in Section 3 (1) (c).

 Comment
11 While answering Yes to (b), we are not convinced that alteration of the legislation is required to clarify s 3 (1) (c) (ii) of the Caravan Sites Act 1968. Coupled with the right to quiet enjoyment (para 11 Schedule 1 1983 Act) and the current provision we consider that is expressed widely enough to cover all the activities referred to in para 3.6 and more. The risk of further definition is that it may have the effect of limiting the scope of the provision or run the risk of that interpretation. Clarification could be given in guidance to site operators, mobile home owners and the Courts rather than by legislation.   

Question 42 : Do you think these changes would be beneficial?

Answer : Yes but the problem of one company dissolving and another company taking over a site is not addressed here.  In terms of the “occupier” we think that it would be simplest to use the term “tenant”.  

 Comment
12 We agree with the answer. However we would like to highlight the “dissolution “ issue. Perhaps the answer is the deemed transfer of the licence on the acquisition of the site with a transfer fee being then incurred.  

Question 44 : Do you agree that the local authority should be able to refuse to grant a licence if it is not satisfied that the site is fit for purpose.  

Question 45 :  Do you agree that the local authority should be able to charge the site operator for providing advice and assistance on suitability? 

Question 46 : Do you agree that the current maximum fine for operating a site without a licence is inadequate and should be increased?  Please give your reasons. 

Answer : We would cautiously answer yes to all three questions but we are concerned about situations where mobile home park owners deliberately evade the protections provided by the Mobile Homes Act 1983 by not obtaining the necessary planning permission and/or by not obtaining the necessary site licence.  This is because the Mobile Homes Act 1983 only applies to “protected sites” (see Caravan Sites Act 1978 Section 1).  We think that the Government should consider amending the terms of the Mobile Homes Act 1983 as to what sites are covered by the Act.  Why should a park owner be able to evade the Act by breaking the law with regard to planning permission and/or the need for a site licence?  

 Comment
13 We agree with the answer. However we would like to highlight the “protected site “ issue. 
A“ protected site “ for the purposes of the  1983 and  1968 Acts is one for which a site licence is required (which it is when land is to be used as a caravan site- s 1 of the 1983/68 Acts  and s 1 Caravan Sites and  Control of Development Act 1960) and  there must be planning permission for the use of the land as a caravan site when the site licence is issued ( s  3 (3) of the 1960 Act. Consequently home owners can lose protection because the site operator has failed to obtain the necessary planning permission or site licence (eg by renewal). This should e considered particularly in view of the new licensing regime proposed
  Conclusion            

 14  That concludes our  comments. We hope they are  helpful.

David Watkinson, 

 Barrister, Garden Court Chambers 

 28th May  2012

This Response drew upon the Response from Barristers  of the Planning team at Garden Court Chambers which is hereby acknowledged   
A BETTER DEAL FOR MOBILE HOME OWNERS

A CONSULTATION PAPER FROM DEPARTMENT FOR COMMUNITIES AND LOCAL GOVERNMENT APRIL 2012

RESPONSE FROM THE COMMUNITY LAW PARTNERHIP

Introduction 

The Travellers Advice Team (TAT) at Community Law Partnership (CLP) advises and represents Gypsies and Travellers throughout England and Wales and has taken some of the leading cases in this area of the law.  We frequently advise Gypsies and Travellers who live on sites covered by the Mobile Homes Act 1983 including private rented sites.  We also occasionally advise non-Traveller residents on mobile home parks.  In this process we have come across quite a number of what would be described as “rogue park owners”.

We trust that, where relevant, the provisions would also apply to local authority Gypsy and Traveller sites e.g. improvements to mobile homes, repairing obligations etc.  

Where we answer simply “yes” to a question and do not elaborate, this is simply because we agree with the reasoning contained in the paper.  Where we do not answer a question it is usually because we do not have sufficient experience of the subject matter concerned or else feel that other people would be better placed to answer that question. 

We would say generally that we are very pleased to see this paper and support the provisions contained therein. 

Chapter 1 : Selling and Gifting of Mobile Homes

Question 1 : Are you aware of sales being blocked on mobile home sites?  If so, how? 

Answer : Yes. 

Question 3 : Do you agree that the law should be reformed to prevent sale blocking?

Answer : Yes 

Question 4 : Which of the three options to you prefer and why?

Answer : We prefer Option A.  As is stated in the paper : It would be up to the purchaser to ensure, through due diligence in the sale process, that the site requirements were appropriate although this is already the case to a large extent under the current system.
Question 5 : Do you agree that the new scheme should also apply to gifting of homes?  If not, why not?

Answer : We agree that the new scheme should apply to the gifting of homes. 

Chapter 2 : Other Changes to the Mobile Homes Act 1983 

Question 6 : Do you agree the time limit of 6 months should also apply to agreements that are assigned to new home owners?

Answer : Yes. 

Question 7 : Do you agree that site rules should not be changed without prior consultation with the home owners (or in default of the Tribunal)?

Answer : Effectively site rules are part of the express terms of an agreement. We certainly agree that they should not be changed without prior agreement with the occupier or in default by Order of the Tribunal.  

Question 8 : Do you agree that a new site operator should not be able to unilaterally change or make site rules without agreement with the home owners (or in default of the Tribunal)?
Answer : See what we say above.  Our answer here is “yes”.
Question 9 : Do you think that certain rules that are unreasonable, such as those that could be used to block sales should be excluded and not enforceable? Please give examples of the types of rules you have in mind. 

Answer : Yes. 

Question 10 : (a) Do you agree that site rules should be deposited with the local authority and available for inspection by a prospective purchaser? (b) Do you agree with the consequences that should follow if a site operator does not deposit the rules or the correct rules?
Answer : Yes. 

Question 11 : Do you agree that home owners should be able to make internal alterations and improvements to their home without consent of the site operator?

Answer : We would have thought that this was already the case unless there is a specific site rule forbidding it.  If there was a specific site rule, we would expect that it would be probably an unfair contract term.  In any event, our answer to this question is “yes”. 

Question 12 : Do you agree that consent for external improvements should not be unreasonably withheld and there should be a right of appeal to the Tribunal?

Answer : Yes.  

Question 13 : Do you think this change simplifies the existing rules, provides greater clarity and is practical?

Answer : We certainly think that it is important that, if the person named on the agreement ceases to occupy the home, the remaining home owner’s right to continue to occupy the home should not be affected.  With regard to paragraph 2.19 we believe that it is already the case that the spouse or other family member would be entitled to succeed to the agreement (see Mobile Homes Act 1983 Section 3).  

Question 14 : Do you agree that someone inheriting the home should be entitled to live in it (or nominate another family to do so) providing this would not breach the site rules?

Answer : This has long been an anomaly and our answer to this question is “yes”. 

Questions 15 & 16 : These questions relate to moving the mobile home for works to be carried out. 

Answer :  We do not quite see the need for some of these questions since it seems to us there is already sufficient protection in these circumstances under the Mobile Homes Act 1983. We would like more details as to what bits of the law it is felt need to be further clarified.  We are not saying that clarification might not be needed but would simply seek more details of what needs to be clarified.  

Question 17 : Do you agree that the site operator’s maintenance and repairing obligations would benefit from this clarification?

Answer :  Yes.  

Question 19 : Do you agree with the definition of ‘improvements’?

Answer : Yes.  

Question 20 : Do you agree the works should be permitted to be phased and recovered over two or more review periods?

Answer : Yes. 

Question 21 : Do you think the site operator should be required to remove the cost of improvements and future pitch fees when those costs have been recovered?

Answer : Yes.  

Question 22 : Should the site operator be required to provide a written statement specifying how the pitch fee is calculated and giving information about its implementation?  If so, is the information specified above the right amount and type? 

Answer : Yes. 

Question 23 : Do you agree that site operators should not be able to pass on their costs of implementing the changes outlined in Chapters 1 and 2 of this paper through pitch fees?

Answer : Yes. 

Question 24 : Do you agree there is a need for a specific provision that damages and compensation can be claimed for breaches under the agreement and the Act?

Answer : Though we believe that damages ought already to be claimable under the Mobile Homes Act 1983 we would answer “yes” since we think there is a necessity to make this absolutely clear.

Chapter 3 : Criminal Offences in the Caravan Sites Act 1968

Question 25 : What is your experience of local authority intervention in harassment and intimidation cases? Could this be improved and if so, how?  

Answer : Our experience is that local authorities are reluctant to get involved or to expend money on this issue. This situation could certainly be improved.  

Question 26 : Do you think we need to make it clearer that Section 3 applies to (a) all acts of interference of a criminal nature and if so, how do you suggest that might be achieved and (b) all persons lawfully occupying a park home, including temporary guests?

Answer :  We would answer “yes” and we agree with what is stated in paragraph 3.6 that it is important to clarify exactly what is meant by “refrain from exercising a right” in Section 3 (1) (c).

Chapter 4 : Caravan Sites and Control of Development Act 1960 – Licensing Reforms and other changes

Question 27 : Do you think holiday and restricted occupancy sites should be: (a) excluded from licensing; (b) left within the scope of the existing scheme; (c) brought within the new scheme; or (d) only brought within the scope of the new regime where local authority enforcement becomes necessary?  Please give your reasons.  

Answer : We agree with (c) above.  Otherwise we would fear a migration of owners from the permanent site sector to the holiday site sector. 

Question 28 :  Do you agree that any alternative arrangements for a holiday site should only apply when they are  for exclusive holiday use, and that mixed sites should be treated as residential?

Answer : No. 

Question 29 : Do you agree that local authorities should be able to charge a fee for consideration of these issues?  Are there any other licensing functions for which charges should be levied?

Answer :  We believe that local authorities should be able to charge a fee.    We cannot suggest any other licensing functions that should attract a charge at this stage. 

Question 30 : Do you agree that local authorities should be able charge an annual fee for administration of the licence?

Answer : Yes. 

Question 31 : Do you agree that the requirements to pay a fee should be a condition of the licence?

Answer : Yes. 

Question 32 : Do you agree that local authorities should have the power to exempt certain owners of non-commercial sites from any licensing fees?

Answer : We most certainly do agree with this. 

Question 33 : Do you think that site operators should be able to recover licensing costs from home owners through pitch fees?  Please give your reasons. 

Answer : No.  We believe this should be treated as a business expense.  

Question 34 : Do you agree the local authority should be required to serve a notice of the breach of condition which should specify how it can be remedied?

Answer : Yes.  

Question 35 : Do you agree the local authority should be prohibited from going straight to prosecution and must serve a notice of remedy instead?

Answer : Yes. 

Question 36 : Should a local authority be able to recover its expenses in connection with the notice from the site operators?  If you disagree, please state why.

Answer : Yes. 

Question 37 : Do you agree that a local authority should require authority from a Court before being able to  do works either in default or in an emergency?  If not, please give your reasons.

Answer : Yes. 

Question 38 : Do you agree the local authority should be able to recover its costs of doing work in default, including administrative expenses, from the site operator?

Answer : Yes. 

Question 39 : What is your experience of local authorities prosecuting for breach of licence conditions?

Answer : It is very difficult to try and persuade local authorities to take action in this area.  

Question 40 : Do you agree that the current maximum fine for a breach of a site licence condition is inadequate and should be increased? Please give your reasons.  

Answer : Yes.  The current maximum fine is not enough to discourage rogue owners. 

Question 41 : Do you agree with this approach to recovering costs?

Answer : Yes.  

Question 42 : Do you think these changes would be beneficial?

Answer : Yes but the problem of one company dissolving and another company taking over a site is not addressed here.  In terms of the “occupier” we think that it would be simplest to use the term “tenant”.  

Question 43 : Do you agree that if the site operator is a body corporate which commits an offence, then the relevant officer is responsible for the offence should also be guilty of it?

Answer : Given some of the problems caused by rogue owners, we are very strongly in support of this proposal.  

Question 44 : Do you agree that the local authority should be able to refuse to grant a licence if it is not satisfied that the site is fit for purpose.  

Question 45 :  Do you agree that the local authority should be able to charge the site operator for providing advice and assistance on suitability? 

Question 46 : Do you agree that the current maximum fine for operating a site without a licence is inadequate and should be increased?  Please give your reasons. 

Answer : We would cautiously answer yes to all three questions but we are concerned about situations where mobile home park owners deliberately evade the protections provided by the Mobile Homes Act 1983 by not obtaining the necessary planning permission and/or by not obtaining the necessary site licence.  This is because the Mobile Homes Act 1983 only applies to “protected sites” (see Caravan Sites Act 1978 Section 1).  We think that the Government should consider amending the terms of the Mobile Homes Act 1983 as to what sites are covered by the Act.  Why should a park owner be able to evade the Act by breaking the law with regard to planning permission and/or the need for a site licence?  

Question 47 : Do you agree that the maximum fine level for obstruction should be raised from £200 and if so, to how much?  Please give you reasons.

Answer : The current maximum fine is far too low to discourage rogue owners.  We would suggest at least an increase to £1,000.  

Conclusion 

In conclusion we are very pleased to see the generality of the proposals and we trust these are now brought forward.  In terms of the Impact Assessment we note that there is a failure to have reference to Romani Gypsies and Irish Travellers.  Some 40% of the Gypsy and Traveller population who live in caravans live on local authority sites.  A much smaller percentage live on private rented sites.  

CLP 

May 2012
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