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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk. The most recent response to the DCLG  was to the Consultation Paper  “Allocation of accommodation ; guidance for local housing authorities in England”   (March   2012)

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
The HLPA Law Reform Group has prepared this communication. This group meets regularly to discuss law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by about 100  practitioners.
NB all page or paragraph references in this response are to the Consultation paper unless otherwise stated 

Preliminary Comments

1 HLPA wishes to make it completely clear that, in making this response, it does not  intend to support  and, indeed, condemns those who seek to profit from their status as social housing tenants by not themselves occupying the tenancy but instead dispose of it for financial gain by sub-letting or otherwise. Our clients are made up of people in housing need, and such activity denies or obstructs their being housed. However, we are not convinced that the proposals are necessary  to prevent that activity and, if implemented,  we are concerned they would affect those whose behaviour did  not fall into that category       

2 In addition, we found this a difficult paper to respond to, because, in our view, it contained no clear proposals. This is a matter of concern particularly because the consultation was mainly about the creation of a new criminal offence which carried a sentence of imprisonment as a  penalty (up to two years (para 59)). We would have thought consultation about a proposal which could lead to deprivation of liberty would be on a more precisely defined offence than that put forward. If, as a result of this consultation, a proposal for a specific offence emerges, then we suggest that it be subject to a further consultation round.

3 Also to include  a review of the “intention to return “ principles in construing the “only or principal home “ condition for a secure tenancy in the context of consultation about measures against activities which are considered to justify being made criminal is wholly misplaced, in our view. In our experience, and on any view of the case –law, physical  absence from  the tenancy for a period of time is just not associated with such activity, and it was potentially  misleading to  place that issue in that context.

4 We were also concerned at the lack of a firm evidence base that would justify either of the two sets of proposals. For example, in relation to the criminal offence, at para 12 we have “ Cases of tenants making in excess of £10,000 per year per property have been uncovered by some London landlords “, at para 13 “some landlords believe that succession fraud is more prevalent than subletting  in their stock”  and at para 17 “many social landlords believe that they are still merely scratching the surface”. Para 15 gives data for “unlawfully occupied” local authority owned homes recovered 2008-2011 but it does not follow that because they are “unlawfully” occupied  (by which is meant without landlord’s consent contrary to the terms of the tenancy agreement, we assume)  that they have been disposed of for financial gain.

5 This information gives no idea of the scale of the perceived problems sufficient to justify a new criminal offence. It does not show how many cases have occurred, over what areas, what sums are involved, or the bases for the expressed beliefs.

6 Overall, our view is that there  is no need for additional powers. These issues can be dealt with using existing measures and by devoting resources to detection and taking action as social landlords have been doing – paras 3, 14 and 43-49  refer. The prime measure is, of course, possession proceedings. In appropriate cases, landlords could make civil claims for fraud (para 57)  for which the remedies would include damages.  As the paper points out Housing Benefit and Council tax fraud is often associated with such unlawful dealings with tenancies (para 19). Moreover, given the circumstances in which  unlawful sub-lettings or other disposals take place (para 20 gives a common scenario)  we cannot see why s 2 Fraud Act 2006 (offence  of dishonestly making a false representation, which may be express or implied, with the intention of making a gain) does not apply since the  transaction involves a representation that the supposed landlord or transferor has the authority to carry it out. The misrepresentation does not need to be to the landlord as para 39 of the Paper appears to suggest.   
7 We do not deal with questions 10 – 13 as they are directed to social landlords, nor to question 14 as we  do not consider we are  a data holder for the purposes of the question        

 The Response 

Question 1-New Criminal Offence 2- Penalty? 3 –Broad Definition 

8  We do not agree with the creation of a new criminal offence at all. Our reasons are indicated at paras 2-6 above- lack of a clear definition as to the scope of the offence, lack of an evidence base in support of such creation, and the availability of other remedies. We would expect a criminal offence to be carefully defined so that citizens are aware what activity could lead to a criminal prosecution and a deprivation of liberty. A “ broad definition of “tenancy fraud” “including “the main forms eg subletting the whole, key selling and unauthorised assignment “ and not excluding other forms  (para 60) does not meet that criterion. 

9 Furthermore these sorts of disposals do not always occur because the tenant is seeking personal gain. In our members experience, the common scenario for assignments are elderly tenants wishing to make provision for their children after their death. They receive misleading advice from family, friends or non-housing specialists that assignment is the solution and are not advised that assignment of secure tenancies are in general  prohibited  (s 91 Housing Act 1985)  or is likely to be prohibited by the tenancy agreement if without consent. These are  not instances of profiteering. Possession proceedings are available as a remedy.

10 Our members are also concerned that the vulnerable or those suffering a disability because of a mental condition could find themselves being prosecuted for the prosed offence if brought into effect. For example in  Lewisham LBC v Malcom [2008]3 WLR  194 (HL) [2008 Ch 129 CA,  the Court of Appeal (though not subsequently the House of Lords) found a causative connection between the tenant’s mental illness and his unlawful sub-letting. Those subject to such conditions  can be persuaded into a course from which they derive little or no advantage and  which makes them subject to prosecution.

11 Sub lettings  can also happen because the tenant is undertaking a course of study and needs  to  be away from home and arranges with another to occupy while away paying enough to cover the rent. Similarly the tenant may be staying with a prospective new partner but wishes to maintain the tenancy in case it does not work out and makes a similar arrangement.

12 Although the above examples constitute breaches of the tenancy agreement, they do not amount to behaviour which could be called criminal calling for investigation and prosecution. Our members are concerned that the offence proposed would cover actions which should not attract criminal sanction.   
13 We express no view about penalty as we do not agree with the creation of an offence.

14 As to “broad definition”   we do not agree with any definition  and the proposal for a broad definition is one of our grounds of opposition

 Question 4 – restitutionary payments?

15 This is linked with a new offence (para 62) and  so we do not agree with any further extension to the remedies already available 

 Question 5- local authority as prosecutor

16 If there were to be a new offence we agree the sole prosecutor should be the local authority, given the local authorities experience in this area ( as described at para 63)

 Question 6- mandatory gateway ? 7 which  organisations ?
17  As this  proposal would enable local authorities  to require data relevant to investigations into commission of the proposed new offence, the requirement itself backed by a criminal sanction for non compliance (para 67) we oppose this as we oppose the new offence itself.

18 However if the proposal was accepted, we consider it should be limited to banks, buildings societies and utility companies (para 70)

 Question 8 - amending intention to return-reasonable period 
19  As above we regard this paper as a wholly inappropriate vehicle for raising this issue. In addition there is a total absence of evidence  in the Paper that the “intention to return “  principle causes  any problem which justifies alteration.”Landlords have said …..” and reference to tenants being away for “years at a time” is not a basis for altering a rule  which has been  established by case –law over decades (beginning with the Rent Acts) in order to meet the interests of both landlords and tenants  and is  applied by the courts after a careful consideration of the facts of each case (para 42).

20 Insofar as any alteration is required we submit that has been achieved by the Court of Appeal in  Islington LBC v Boyle [2011] EWCA Civ 1450 in which the Court, having reviewed the relevant law,  emphasised that the trial court had to find that the dwelling remained the not just the tenant’s home but, in social housing cases  the “only or principal”  home (writer’s underlining) ( s 81 of the 1985 Act . s 1 of the 1988 Act and paras 56 and  also 64 of the judgment  in particular refer).

21 It is not our members’ experience that tenants are able to be away for “years at a  time”  and retain their tenancy as a result of this rule. Periods away tend to be short rather than long as the rent needs to be maintained (if there is unlawful sub-letting, the the landlord’s remedy  can be based on that). Longer periods can result from being in hospital as a result of  illness, physical or mental and which by their nature are unpredictable as to time. Yet those concern people which it can be assumed the courts (and hopefully local authorities) would be unwilling to evict. The circumstances in which a tenant can be physically out of residence for a time are variable and defining a reasonable time for absence covering all human  eventualities is not practicable. The courts are best placed to determine whether the tenancy can be retained  on the facts of the particular case.            
Question 9 – extension of permanent  secure tenancy termination once the whole tenancy sublet ( s 93 (2) Housing Act 1985) to assured tenancies 

22 Taking into account our experience of the variety of circumstances in which such sublettings can occur (paras 10/11   above), we would not agree with an extension. Rather the reverse and for that reason, we would prefer the repeal of that provision so that it be a matter for the Court’s discretion whether the tenancy was terminated or not.                     
1
  Conclusion            

23 That concludes our  comments. We hope they are  helpful.

David Watkinson, 

 Barrister, Garden Court Chambers 

 4th April    2012
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