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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 25 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk. The most recent response to the DCLG  was  to the  Consultation  Paper  “Homelessness (Suitability of Accommodation Order 2012”   (July    2012)

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
The Convenor of HLPA’S Law Reform Group has prepared this communication, with assistance from other members of the Group . The group meets regularly to discuss law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by about 100  practitioners.

Introduction
NB all  page references  are to the Consultation Paper unless otherwise stated  

 1 We are concerned about this proposal. While we understand the thinking behind it, ie that it seems unfair that those who could (apparently)  afford to house themselves should have the benefit of social housing depriving  others of that benefit,  it seems to us that the proposal threatens to alter the whole basis on which rents have been set hitherto, will be difficult (and  costly) to implement, and the  perceived advantages are uncalculated and likely to be minimal. Moreover, if fairness related to affordability is the concern, then there  should be consideration of reducing further the rent level in respect of low income families but that does not appear in the Paper. Nor would this scheme appear to be necessary in respect of future lettings in view of the emphasis placed in the Allocation of Accommodation Code of Guidance  for local Authorities on the  financial resources of applicants (para 4.15/4.16) and also as consideration of  tenants “levels of continuing need “ is  expected to ber a factor in determining the  continuation  or not of a tenancy when a flexible tenancy is coming to an end ( para 2.30 of the Consultation Paper “Local decisions – a fairer future for social housing” November 2010 refers)    
2 Hitherto, rent has not been assessed on the basis of the tenant’s financial resources but on what can be obtained in the housing market, subject to (if possible) the bargain struck between the landlord and the tenant. The exception is, of course, tenancies of  local authority housing, which are subject their  own statutory rent regime, regulations  and guidance. However  the rents for assured  tenancies (on which  most housing association property is let)  are based on the market rent, as, of course, is the private rented sector. Once the principle behind the proposals is established, there will be a temptation to give it wider and wider scope (We note the questions about level  ranging from £60,000 pa or less to £100,000 pa after paras 14-18 below).  To introduce such a dramatic departure from some centuries of previous law and  practice  seems to us to  require more consideration and research than is apparent from this paper.

3 For example the estimate that “between 1,000 and 6,000 households where the Household Reference Person and partner have a combined income of over £1,000 per annum “  (or the other income estimates) does not appear to be based on any actual research of the incomes of those in social housing but rather on the income statistics for the general population  then, presumably, related to the estimated numbers of those in social housing ( approx 2m households  in local authority housing, reduced from 6m in the early 1980s).

4 Nor does there appear to be any assessment of the cost of administering such a  scheme, which in view of it’s inevitable complexity (to which we return below),  is likely to be considerable.

5 In view of the above, and the points we make below, it seems to us that the likely benefits are not calculable and are likely to be slight at best. Certainly this proposal should not  proceed (if at all) until  the number of high income tenants”  have been reliably ascertained  and the benefits obtainable (if any) properly assessed.   
6 We are also concerned because, presumably, part of the thinking behind this proposal is to enable  more social housing to become  available ( eg last sentence paragraph 30). Apart from the point just made, the main  way in which that can be achieved is by the construction and provision of more such housing. These proposals would  not create a single dwelling. Public  investment  in social housing declined by two thirds  during the 1980’s and has not been  restored. Although we welcomed the Minister’s announcement (9/12/2010) that the Government is investing £4.5 bn to deliver “up to 150,000 new affordable homes over the next 4 years” that is a long way from meeting the needs of the “five million people languishing on waiting lists “ (same announcement). ( We have made this point before in our response to the DCLG Consultation Paper “ Local Decisions: a fairer future for social housing “ (January 2011)). Nor is this aim consistent with the recent proposed relaxation of the requirement to provide specific percentages of affordable housing in housing developments.
The Response

7 We are not in a position to deal with every question put, but have answered where we think it appropriate to comment.

 Question: 1 Do you agree with the principle that very high earners living in social housing should pay higher than social rents?

8 We answer No, based on the concerns we have as set out above.

 Question 2: Do you agree that this approach would be the best way of delivering additional flexibility for local authorities and private registered providers?

9 We  answer No, based on the concerns we have set out above.

 Question 3 : What are your views  on the guidance at Annex A

10 Assuming that it agreed that  the proposal is implemented we consider issuing  the guidance is premature pending a requirement of income disclosure becoming law.In view of the next question, we note that the guidance allows local authorities discretion as to implementing the proposed system.
 Question 4 :  Do you think landlords should be required to charge high income households a higher rent ?

11  We answer No, based on the concerns we have as set out above. Moreover, we consider it should be left to landlords  (local authority and housing association (private registered provider)) to determine whether to charge such rents, and on what basis  after considering their local conditions and constitutions. For example,  some housing associations are charities and charge concessionary rents as a result. An example of that is Haig Homes, providing  accommodation for ex service men and women and their dependants  They should not be  required  to charge such rents.

 Question 5 : Do you consider that £60,000, £80,000 or £100,000  would be an appropriate threshold, avoiding the impacts referred to above

12 Given our concerns about the proposal, if implemented, the threshold should be set at the highest figure. Even if it were, we consider local authorities and housing associations should be enabled to apply a higher figure, depending on their local conditions. We are concerned  at the setting of an England  wide figure, which appears to take no account of local variations. The proposal for  the figure of £60,000 does not appear to take account of the information in the Paper that (a) First Buy and similar schemes  do not  cover all parts of the country (b)  it is only a minority of those eligible who receive Government support since those schemes are cash limited 

© households incomes at that level (£60,000 or £74,000 in London)  do not necessarily  enable  the household to purchase in the private sector.Indeed we suspect that, in London, at least, it would be difficult to purchase with an income at the proposed   level, or options would be very limited.  As we outline below nor do  these levels  give a true reflection of  disposable income.

13 We are also concerned that the sole basis of the threshold appears to be gross  income. It clear whether it is  pre or post tax income that is being referred to. At the proposed thresholds, tenants would be subject to the higher tax level. Importantly  no account appears to be proposed to be taken of expenses  or, subject to question 10 below, to the effect of the proposal on the vulnerable (bearing in mind that if the rent set cannot be met, that is likely to lead to eviction). If implemented we do not see how such a system could work without  an assessment of the tenant’s disposable  income, which would clearly vary depending on size of family, the  stages at which childrens’ education are at, the physical and mental health of family members  and how that affected household  income, and expenses related to the employment of the tenant or his/her partner (to take the obvious examples). It would seem unfair to impose the same threshold (or resulting  rent)  on tenants whose actual  income may vary according to those factors. Because of the potential extent of variation, applying the proposal would be complex and a substantial additional administrative burden to the landlords concerned.

14 What follows is that the proposed system cannot properly work without tenants being required to disclose their income and other financial circumstances to their landlords (which as the Paper states, they cannot currently be required to do, although .introducing such is part of the current proposal – paras 20-22 page 7). We consider this would be intrusive, breach privacy, is unlikely to foster good relations between landlord and tenant, and discriminates between those in social and those in private housing. Also as   housing association tenancy agreements often provide for a system of rent increase (as recognized by the paper para 25 page 8), legislation would have to enable them to impose new conditions on their current tenants if it was intended the proposed system should apply to them   
15 Moreover in order to work fairly, the system would have to allow for continual revision as the tenant’s circumstances change as a result of eg reduction (or increase)  in wages, redundancy,  break – up of households and departure of a wage earner, deterioration in health condition etc. Decisions would have to be made as to the resulting level of rent. Not  only that but decisions would have to be made speedily because  if the rent remained at an unaffordable level for any period of timeas a result of change of circumstances, the tenant would be at serious risk of losing his/her home. In any event, the tenant  would end up paying more rent than  would subsequently be assessed fair  for him/her to pay, unless the system allowed for backdating and repayment.. All this would add further to the costs of the system.       

16 Since there are likely to be disputes about income assessments, we consider that any such system as is proposed should also include a system of appeal against decisions as to  threshold or the rent set to an independent tribunal. These would be serious issues of great importance to the persons concerned.   Without such we do not see how the system  could be considered fair. This would obviously require primary or secondary legislation and further add to cost..      
 Question 6 : Could levels below £60,000  without disadvantaging other households on low incomes and the vulnerable? Where should the line be drawn?

17 Our answer is No for the reasons just given and those included in the Consultation Paper itself. 

 Question 7; At what level do you think the income threshold could start impacting on welfare or affecting work incentives.

18  HLPA  itself does not have the information to answer this question but the Consultation Paper itself suggests a level of £60,000.

Question 8:  Should the policy only apply to those whose names are on the tenancy agreement?

19  We think it should only apply in that way, if implemented. To include assessment of the incomes of other members of the household (including assessment of their disposable income), and who would be treated as such would have to be defined,   would  further complicate the  system and add to the administrative burden.   
Question 9 : Should income other than pay be included in the threshold amount, such  Lottery windfalls or inheritances

20 For the same reason as in answer to Question 8 we do not think these items should be  included 

  Question 10: Should certain groups be exempted from higher rents, such as disabled people , or pensioners? If so, please set out reasoning.
21 If implemented, we consider vulnerable groups, including disabled and pensioners  should be exempted. They are the least well placed seek alternative options in the event of a rent increase which may involve substantial searching, leaving localities which are familiar and  with  family and support networks, increasing distances from employment etc.

 Question 11: Do you agree that landlords should be able to charge 80% of market rates to high income households which meet the proposed criteria, that is an individual or two individuals with  a high joint income?

22  As above we do not support the proposal for the reasons given. If implemented we would prefer a  staged phasing in process starting well  below 80%  depending on the previous rate of rent. We also refer to our paragraph 31 below.  
Question 12 : Would allowing landlords to charge full market rents be appropriate in your area in your view?

23 This is not  an appropriate question for HLPA to answer. (We assume this in relation to “high income “ tenants only)
Question 13: Are there any practical barriers  to charging full market rents ?

24 We refer to our reasons for not supporting the proposal set out above,particularly at paragraphs 1-5 and 12 -16.  
Questions 14 : If the power to charge a higher rent was optional for landlords would you be likely to make us of it?    
25 This is not  an appropriate question for HLPA to answer

 Question 15: Your views are invited on how we could best enable landlords to set higher rents to high income households in advance of any legislation

26 Given  our concerns expressed above, we do not consider it appropriate to answer this question. 

 Question 16: We would also welcome your views on the practicalities of requiring income disclosure : and specifically, what kind of mechanism would be needed and how this would best work .

27 We refer to our paragraphs 13-16 above.
Question 17: Do you already hold or have  access to information about tenants’ income levels that could be used to support a “pay to stay” approach?

  28 This is not  an appropriate question for HLPA to answer 

 Question 18: Would you be likely to make use of any new statutory powers to require tenants to disclose their income?

 29 This is not  an appropriate question for HLPA to answer 

Question 19 : Should the income year be the tax year; the calendar year or a rolling year ? Do you see difficulties with adjusting a tenant’s rent based on a previous year?

 30  We do not consider it appropriate to give any further answer than that this question again underlines the complexity of the proposed system. We refer back to  our paragraph 14 above.
 Question 20 : What practical issues do you see in charging existing high income tenants a higher rent 

31     We refer to our paragraphs 13-16 above.  We agree notice should be given of any proposed changes. That notice should be substantial as tenants will have made their assessments of expenditure on the basis of the current system. In the case of yearly rent assessments, that should be a  year.

 Question 21 : How quickly could local authority and housing association rent processes respond to changed tenant circumstances ? What issues might arise? For instance would there be a need to seek regular updates from tenants on their circumstances? Would this just be in relation to known high income social tenants , or all tenants.

32  We refer to our paragraphs 13-16 above. If experience with housing benefit assessments is any guide, the time taken could  vary from weeks to months and the additional strain on landlords’ resources should be taken into account. We cannot see how a “high income” can be “known” without an assessment. 

 Question 22: Is an internal appeal or complaint process the best way of allowing tenants to appeal against decisions to put them onto a higher rent? Are there existing appeal or complaint mechanisms within your structures that could be adapted for this purpose?

Question 23: Should there be a uniform set of rules across the social housing sector on how many appeals should be handled?If so, who should make these rules         
33  In answer to these questions we  again refer to our paragraph 16 above. 
 Question 24 What is you view of the administrative costs that might be incurred in implementing these proposal? What opportunities do you see for minimizing additional costs ?
34 We refer to our paragraphs 4 and 13-16  above

 Question 25 : Do you have any comments about the regulatory implications of giving private registered providers these additional flexibilities

35 There clearly will be, as recognised by the Consultation Paper paragraph 30,  but we have no additional c comments         
Question 26: How should additional income generated by this policy be used?

36  We answer for the provision of more social housing. However, as above, we doubt that much by way of income will be achieved by this proposal.

 Question 27: What are the practical implications of requiring grant reinvestment / recovery when a property moves to a higher rent(or reverts back to social rent)  

 37 We have no comment  in addition to that set out at paragraph 32 of the Consultation Paper  other than that this question again highlights the complexity of the proposal 

Question 28 : are there any other issues you wish to raise 

38  We answer none save to emphasise the  point at paragraph  6 above.    
   Conclusion            

39 That concludes our  comments. We hope they are  helpful.

David Watkinson, 

 Barrister,

 Garden Court Chambers 

 12  September   2012
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