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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, environmental health officers, academics and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 25 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 

The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at www.hlpa.org.uk.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The Convenor of HLPA’S Law Reform Group has prepared this communication, with assistance from other members of the Group. The group meets regularly to discuss law reform issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by c.100  practitioners.

Introduction

1.
This response deals first with points of general principle and then with those questions which are relevant to housing law practitioners and their clients.
General points
2.
HLPA is concerned both with the apparent haste with which this consultation is being conducted and the limited evidence base from which the proposals are made. The Christmas and New Year holiday period has meant that there were only just over 20 working days to respond. This is, with respect, highly unsatisfactory and contrasts unfavourably with the previous reviews of judicial review carried out by the Law Commission and the Bowman Committee.

3.
Further, as the consultation paper freely admits (para.27), there is only very limited information about how judicial review cases progress through the courts. Before making potentially significant reforms to judicial review, it is respectfully suggested that the government should take steps to obtain this information and only then proceed to suggest reforms.

4.
Finally, it is striking that, despite the fact that the growth in judicial review is mostly down to an increase in immigration cases, the government proposes to apply these restrictions to all judicial review cases. It is hard to see how it is proportionate or fair to restrict access to judicial review in other areas of law, simply to deal with a perceived problem in immigration cases.

Questions 1-4

5.
These relate to planning and procurement cases and are not directly relevant to our members or clients.

Questions 5 and 6: ongoing breaches

6.
There seems to be a fundamental misconception on the part of the authors of the consultation paper. There is not a “three month time limit” for bringing claims (para.64). The rule is that claims must be brought “promptly” and in any event within three months (CPR 54.5). This rule is clear and well understood and there is no evidence that it is proving difficult to apply, particularly in light of the guidance in R. v Hammersmith and Fulham LBC Ex. p. Burkett [2002] 1 W.L.R. 1593. Importantly, the paper gives no examples of how this rule has been abused in any case, let alone in continuing breach cases.
7.
There is also a risk of wider harm to public administration. If this rule were adopted, it would appear to be open to a public authority to argue that, notwithstanding its illegality, a policy or practice would now be immune from challenge as more than three months had passed since it was adopted. That is plainly undesirable. Suppose, for example, a local authority adopted an unlawful policy for allocating their housing stock (Pt.6, Housing Act 1996). Would that policy be rendered “safe” if it could survive for three months? What about someone who only applied for an allocation at a later date, could they challenge the policy? The proposal is, with respect, unworkable and will simply lead to satellite litigation.
Questions 7, 8 and 9: permission 

8.
The decision in R. (Cart) v Upper Tribunal [2011] UKSC 28 does not lend itself to a wider application (i.e. it has no role outside of reviews of the Upper Tribunal), a point made clearly by the Supreme Court in Cart (see, e.g. [13], [14], [42],[43]). 

9.
HLPA opposes the removal of an oral re-consideration of a permission decision. Housing law is complicated and often oral advocacy is necessary, both to allow the client to have their argument fully ventilated and to assist the court in understanding the issues.
 There are countless cases in which an oral hearing has led to permission being granted, despite being refused on the papers.

Questions 10, 11 12 and 13: totally without merit
10.
If certifying a case as “totally without merit” were to remove the right to an oral reconsideration, then HLPA has two fears. 
11.
First, it places a considerable burden on the judge, who will know what the impact of his decision will be. There is clearly a risk of inconsistent decisions between judges with some being happier to use this power than others. 
12.
Secondly, it will encourage respondents to “try their luck” and seek such an order in the acknowledgement of service and, in turn, the applicant will be compelled to file further written submissions in an attempt to answer the criticism. This will increase cost to all parties and mean more judicial time is spent on the case, both of which results are contrary to what the government seeks to achieve in this consultation paper.
Questions 14 and 15: Fees

13.
HLPA opposes any increase in fees or introduction of new fees. This would disproportionately affect individual litigants who do not have the benefit of legal aid. This group already finds it difficult enough to achieve meaningful access to justice without imposing an additional hurdle. 
Equality Impact

14.
It is remarkable that the government has no idea how these proposals would impact on disadvantaged groups. Without this information it would be irresponsible in the extreme to proceed. 
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� Not to mention that litigants in person are often much more likely to be able to explain their case orally than in writing. 


� It should also be remembered that the judge dealing with the written permission application can often by less experienced than the judge dealing with the oral reconsideration. This is particularly in the regional administrative courts, it will be a Circuit Judge acting as a High Court Judge who deals with the written permission decisions. It would be undesirable to have a Circuit Judge as the final arbiter of these matters. 
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