A Guide to Legal Aid & Housing from April 2013

Introduction

The Legal Aid, Sentencing and Punishment of Offenders Act 2012 (“LASPO”) has made sweeping changes to legal aid.  LASPO makes changes to the areas of law covered by legal aid and who qualifies for legal aid as well as making changes to the way legal aid applications are processed.  From 1st April 2013, the Legal Services Commission was abolished and the Legal Aid Agency (LAA) was established, under the remit of the Ministry of Justice (MoJ).  “Public funding” is once again called “Legal Aid”.
Key Legislation, Documents and Guidance:

· Legal Aid, Sentencing and Punishment of Offenders Act 2012 (“LASPO”)

· The Civil Legal Aid (Merits Criteria) Regulations 2013 (“Merits Regs”)

· The Civil Legal Aid (Procedure) Regulations 2012 (“Procedure Regs”)

· The Civil Legal Aid (Financial Resources and Payment for Services) Regulations 2013 (“Financial Regs”)

· The Legal Aid, Sentencing and Punishment of Offenders Act 2012 (Consequential,Transitional and Saving Provision) Regulations 2013 (“Transitional Regs”).

· 2013 Standard Civil Contract Specification (“Contract Specification”)
· Lord Chancellor’s Guidance Under Section 4 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (“Guidance”)

· Applications for emergency funding in Judicial review cases – Processes and procedures from 1 April 2013

· Frequently Asked Questions – Civil Legal Aid Reforms (FAQs)

This Guide sets out to show the changes to Legal Aid from April 2013 and so does not address areas that have remained unchanged.

LASPO

Under the Access to Justice Act 1999, the Act formerly dealing with legal aid, unless an area of law was specifically excluded, then it was within the scope of legal aid.  LASPO reverses this position so unless an area is specifically included then it is not in scope.
Schedule 1 of LASPO sets out the areas of law in scope.  Schedule 1 is divided into three parts, which must all be read in conjunction to determine whether an area of law is within scope.

With regard to housing law, the areas in scope are:

1. Defending claims for possession of an individual’s home, including bringing a disrepair counterclaim

2. Provision of accommodation and assistance for an individual who is homeless or threatened with homelessness, including the provision of accommodation by way of community care services
3. Housing disrepair where there is a serious risk of harm to the health and safety of an individual or a family member

4. Anti-social behaviour cases

5. Injunctions concerning harassment in the home
6. Provision of accommodation in relation to asylum support (but not subsistence)

7. Eviction from an individual’s home, including unlawful eviction

Mortgage repossession cases, orders for sale and involuntary bankruptcy where the estate includes the client’s home are also in scope as ‘debt’ cases.

Merits & Procedure 

The Guidance states that each application should still be considered on a case-by-case basis and should take account of new case law that arises.

The Guidance makes clear that the new Regulations do not apply to funding granted before 1st April 2013.  Therefore, if you already have a Certificate in place, the old rules will apply to any application for an amendment.  If you are currently advising under Legal Help and want to apply for a Certificate, the new Regulations will apply.
Providers are generally expected to do all pre-issue work under Legal Help, rather than obtain Certificates to investigate cases.

The Merits Regs state applications must be categorised by their prospects of success from “very good” (80% or more) to “poor” or “unclear” where the LAA cannot determine the prospects of success on the information available.  There are other merits tests to be applied including whether the case has a significant wider public interest, the “reasonable private paying individual” test and costs benefit ratio tests.  The Guidance gives some further detail of how these tests are to be applied.
The Merits Regs state that you will also need to show that other funding is not available or appropriate.    If a case is suitable for a Conditional Fee Agreement, the definition of which now includes damages based agreements, then funding should not be granted.  The Guidance states that the test of suitability is an objective test, rather than a question of whether an individual provider is willing to act under a CFA.

The Guidance states that a case may be considered suitable for a CFA if:

(a) The prospects of success are at least 60%

(b) The opponent is considered able to meet any costs and/or damages award

(c) After-the-event insurance can be obtained by the applicant.

Applicants will need to show attempts to secure ATE insurance and the absence of ATE insurance does not necessarily mean a CFA is not suitable.  HLPA has sought further clarification from the MoJ regarding this issue.

The Guidance state that the applicant’s conduct should be taken into account when considering an application for Legal Aid.  A specific example is given of a client who has stopped paying their rent in order to provoke possession proceedings and bring a disrepair counterclaim. 

Exceptional Cases

Where an application falls out of scope, funding can be granted as an “exceptional case” where failure to provide funding would breach the applicant’s Convention rights under the ECHR.  This is likely to be only in extremely rare circumstances.
Further information can be found in the FAQs and the Lord Chancellor’s Exceptional Funding Guidance (Non-Inquests).

Judicial Review

Funding is available for housing judicial review cases.  If you wish to pursue a judicial review claim in relation to another area of law you would need either a public law contract or a contract in that area.

The Merits Regs have specific provision for public law claims.  The Merits Regs state that an individual should have exhausted all administrative appeals and other alternative procedures available to challenge the act, omission etc.  The Guidance states that, in general, where there are court or tribunal proceedings available to challenge the decision (etc), that route should be followed.  The Guidance accepts that there may be ‘exceptional reasons’ why that route would not be effective in providing the remedy the applicant needs, this is where:

(a) the alternative proceedings would not provide the full remedy potentially available through JR

(b) the speed of alternative proceedings prevents them being effective in providing the remedy needed.

Providers will need to make clear in applications why any alternative proceedings (eg a complaint to the Ombudsman) would not be appropriate for that particular applicant.
Disrepair

Funding is available for disrepair in relation to the removal or reduction of a serious risk of harm to the health or safety of the applicant/family member where:

(a) the risk arises from the deficiency in the individual’s home

(b) the individual’s home is rented or leased from another person

(c) the services are provided with a view to securing that the other person makes arrangements to remove/reduce the risk.

“Deficiency” is defined in the Guidance as any deficiency whether arising as a result of the construction of a building, an absence of maintenance or repair, or otherwise.  This will cover condensation dampness but that would not, in and of itself, constitute ‘disrepair’ for the purposes of a civil claim.
The FAQs make clear that only the disrepair element of a claim will be covered by Legal Aid.  Any damages element will have to be dealt with under an alternative funding arrangement.  However, the Statutory Charge will still apply.  The client could, therefore, end up paying the Statutory Charge and a success fee under a CFA.  Further, an applicant will cease to qualify for funding once the “serious risk” has been removed.  This could cause real funding issues where works are carried out mid-way through a claim.  

Funding will be granted where there is a credible allegation that the disrepair poses a serious risk to the health or safety of the client/family member.  Legal Help will be available for the early stages of the case to fund expert reports so that the merits can be investigated.  We will no longer be able to obtain a Certificate to carry out Protocol work and will have to fund any surveyor’s report under Legal Help.

The Guidance sets out factors to be considered when assessing “serious risk”:

(a) Has the deficiency already resulted in harm to the applicant/family member?

(b) Has an existing health condition been exacerbated?

(c) Is the applicant/family member in a high-risk age group and therefore more susceptible to any deficiency?

(d) Is the applicant vulnerable due to a disability?

(e) Are there any relevant environmental conditions? Eg, no heating in winter

(f) Multiple deficiencies can be taken cumulatively

(g) Does a single deficiency pose multiple risks?

(h) Does a deficiency affect shared rooms/areas? 

(i) Does the expert report the deficiency is likely to deteriorate in the near future?

(j) Has the Local Authority already identified hazards?

This list is non-exhaustive.

As disrepair work is out of scope except where there is a “serious risk”, providers should make clear in an initial attendance note why they consider a case does come within scope.

In reality, it would appear that the only disrepair cases worth pursuing solely under Legal Aid would be claims for injunctions where there will be no damages claim worth pursuing.

Possession Cases and Counterclaims
Funding is available to pursue a counterclaim in possession proceedings.  The FAQs make clear that the restrictions to disrepair claims, as noted above, do not apply to counterclaims.  Therefore, funding will be available to pursue the damages element of a disrepair counterclaim.  Please note, however, the example of client conduct, as noted above, where a client has deliberately stopped paying rent in order to provoke possession proceedings to bring a disrepair counterclaim.  Any application will need to be carefully worded to ensure the LAA don’t claim the client has ‘provoked’ the proceedings.
As welfare benefit cases are now out of scope, funding will not be available to investigate welfare benefit issues, including housing benefit issues in possession proceedings, even where the arrears are caused by the housing benefit problems.  The FAQs make clear that funding will be available, for example, to seek an adjournment for a client to resolve housing benefit issues, but will not cover assistance in doing so.
Emergency Funding
Emergency funding is now granted under “delegated functions” rather than “devolved powers”.

The Specification makes clear providers are no longer allowed to grant emergency funding for judicial review cases except for homelessness applications under Part VII Housing Act 1996, Section 21 National Assistance Act 1948, Section 20 Children Act 1989 or Section 47(5) National Health Service and Community Care Act 1990.  Note that Section 17 Children Act cases are not included.

Applications for emergency funding in non-immigration cases should be emailed to:
emergency-apps@legalaid.gsi.gov.uk
There is no right of appeal against a refusal of emergency funding.

Financial eligibility

Details of financial eligibility can be found in the Financial Regs.
There is no more passported capital so even applicants in receipt of Income Support or another of the “passported” benefits, an assessment of capital will need to be carried out.  Income for those applicants is still passported.

For non-passported applicants their gross monthly income will need to be no more than £2657 pcm.  If the applicant has more than four dependent children, a further £222 can be added to this limit for the fifth and each subsequent child.

The monthly disposable income, calculated much the same as pre-April 2013, must not exceed £733.  An applicant will need to make a contribution from income of any disposable income over £311 or between 35% and 70%.
If the applicant’s capital exceeds £8,000 they will not be eligible.  A contribution of any capital over £3,000 is payable.  Disregards such as mortgage disregards, a disregard of the subject matter in dispute and disregards for applicants aged 60 or over are maintained.
Where a contribution is payable from capital, it is the lesser of the excess between £3,000 and £8,000 or the likely cost of proceedings.  So applicants could be expected to hand over up to £5,000 from their capital, even where in receipt of Income Support etc.

Telephone Gateway

Certain areas of law are now categorised as “Gateway Work”.  Applicants will have to contact the telephone gateway, who will assess whether they require face-to-face advice.  Housing is not “Gateway Work”.  However, debt cases, which now include mortgage repossession works are.
The Procedure Regs provide that an individual will only be exempt from the Gateway if:
(a) they have been deprived of their liberty;

(b) they are a child; or

(c) they have previously been assessed as needing face to face advice with a linked problem
The Gateway only applies to Legal Help.  Therefore, if you can justify emergency funding, you can avoid the Gateway.

New Forms

All the LSC forms have been replaced with LAA forms, which must be used.  There is no transitional period as there is no longer an LSC to process their own forms.

Means assessment sections/forms are now significantly longer due to the abolition of passported capital.
Communicating with LAA

The LAA no longer accepts correspondence by fax.  Applications should be sent by post, DX or, in emergencies, by email.

The address is:

Legal Aid Agency

Unit B8

Berkley Way

Viking Business Park

Jarrow 

South Tyneside

NE31 1SF

DX: 642350 Jarrow 2

The email addresses are:

Legal Merits: legal.queries@legalaid.gsi.gov.uk
Legal Means: means.queries@legalaid.gsi.gov.uk
High Cost Cases (VHCC): vhcc.queries@legalaid.gsi.gov.uk
Finance: finance.queries@legalaid.gsi.gov.uk
