 


[image: image1.png]



A Response to the Ministry of Justice Consultation Paper :

“Transforming legal aid: delivering a more credible and efficient system”     

May 2013

Contact Details: Sara Stephens (HLPA Executive Committee Member & Convenor of HLPA Legal Aid Working Group)

Address:  Anthony Gold Solicitors, 169 Walworth Road, London, SE17 1RW

Telephone No: 020 7940 4052

Email: sara.stephens@anthonygold.co.uk
Web: www.hlpa.org.uk
About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk. 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Legal Aid Working Group has prepared this communication. This group meets regularly to discuss legal aid  issues as they affect housing law practitioners.  The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by about 100  practitioners.
NB all page or paragraph  references in this response  are to the Consultation paper unless otherwise stated 

Chapter Three: Eligibility, Scope and Merits

1) Restricting the scope of legal aid for prison law

Q1. Do you agree with the proposal that criminal legal aid for prison law matters should

be restricted to the proposed criteria? Please give reasons.

HLPA has no professional view on criminal legal aid.
2) Imposing a financial eligibility threshold in the Crown Court

Q2. Do you agree with the proposal to introduce a financial eligibility threshold on

applications for legal aid in the Crown Court? Please give reasons.

HLPA has no professional view on criminal legal aid.

Q3. Do you agree that the proposed threshold is set an appropriate level? Please give

reasons.

HLPA has no professional view on criminal legal aid.

3) Introducing a residence test

Q4. Do you agree with the proposed approach for limiting legal aid to those with a

strong connection with the UK? Please give reasons.

HLPA does not agree with this proposal.
This is about the rule of law. Poor foreign nationals will be without a remedy when decisions are made which they have the right to challenge, but for which they cannot obtain legal advice. There must be equality before the law.  It is a constitutional principle, observed by the courts, that there must be access to the courts to secure the rule of law, see for example R v Secretary of State for the Home Department, ex parte Leech [1994] QB 198 per Lord

Steyn, and Lord Bingham’s, The Rule of Law (Allen Lane, 2010), p 85 ‘means must be provided for resolving, without prohibitive cost or inordinate delay, bona fide disputes which the parties are unable themselves to resolve’ and p 88 ‘denial of legal protection to the poor litigant who cannot afford to pay is one enemy of the rule of law’ . Given that we have an adversarial legal system there must be equality of arms.   Many people excluded by the residence test will be people who have every right to live and work in the UK and will be participating in everyday British life.  
In the context of housing, there is a genuine risk of serious abuse of vulnerable people.  A landlord could unlawfully evict a vulnerable family or leave homes in serious disrepair, causing potential risk to a family and the family would have no recourse to legal assistance.  
In terms of the financial impact of this proposal, families who become homeless, including vulnerable children, may then become a burden on housing and social services authorities as they will have to seek emergency housing assistance from the local authority.  This could end up costing the taxpayer more than would have been spent on funding a claim for unlawful eviction or disrepair proceedings or defending possession proceedings.
HLPA also submits that this proposal is unlawfully discriminatory and contrary to Arts 2 (no discrimination in application of articles), 7 (equality of protection before the law), 10 (fair hearing) and 12 (legal protection against interference with home) of the Universal Declaration of Human Rights.
HLPA notes that the attempt to restrict the payment of income support, housing benefit and council tax benefit to in-country asylum-seekers by The Social Security (Persons from Abroad) Miscellaneous Amendment Regulations 1996 were struck down by the Court of Appeal as ultra vires in R v Secretary of State of Social Security Ex p Joint Council for the Welfare of Immigrants [1997] 1 WLR 275.   HLPA therefore submits that this proposal is unlawful and likely to lead to legal challenges.
HLPA is pleased that the Lord Chancellor proposes an exception to allow asylum seekers to be exempt from this proposal.  However, HLPA is concerned that following grant of asylum, an applicant would have to wait a further 12 months to qualify for legal aid.  The Lord Chancellor recognises that asylum seekers tend to be amongst the most vulnerable in society.  Therefore, they are more at risk of abuse by unscrupulous landlords and it is vital that their recourse to legal assistance is maintained.  Further, a family who is granted Leave to Remain in the UK will be given 28 days to find a new home and secure employment or obtain benefits.  Often this is an insufficient amount of time and the family need to be able to seek housing assistance from the local authority.  HLPA members often advise and represent families in this situation who have been unlawfully turned away by their local authority.  These vulnerable families need to be able to obtain legal assistance.
HLPA is concerned that providers will be expected to obtain proof that an applicant satisfies this proposed residence requirement.  Providers already have a large administrative burden in assessing the financial eligibility of applicants, considering the merits of a case and obtaining necessary evidence of the merits.  This proposal may impose a disproportionate administrative burden upon providers.   Further, housing practitioners are often approached by clients who do not have access to their documentation.  For example, a client who has been unlawfully evicted may not be able to access their belongings and will therefore be unable to provide proof of their immigration status.  They could be turned away by a provider exactly when they need legal assistance the most.
Further still many providers will not be immigration specialists and will struggle to comply with these requirements.  Assessing immigration status is often a highly complex legal problem.  The UK Border Agency guidance for employers on preventing illegal working, for example, which is concerned with verifying immigration status, runs to 89 pages, yet employers rely on specialist immigration lawyers to help interpret this guidance.
HLPA notes the Government is concerned that the availability of legal aid in the UK may encourage people to bring disputes here.  The Government has provided no evidence to support such a concern. 
4) Paying for permission work in judicial review cases

Q5. Do you agree with the proposal that providers should only be paid for work carried

out on an application for judicial review, including a request for reconsideration of

the application at a hearing, the renewal hearing, or an onward permission appeal

to the Court of Appeal, if permission is granted by the Court (but that reasonable

disbursements should be payable in any event)? Please give reasons.
HLPA does not agree with this proposal.
Judicial Review proceedings in the context of housing law are highly specialist.  
The most common judicial review claims in the context of housing law relate to the failure of a local authority to provide interim accommodation to homeless families or other vulnerable people whilst considering whether they owe a duty to an applicant under Part 7 of the Housing Act 1996 (as amended).  This is often where a vulnerable applicant, often with dependent children, is street homeless and needs a roof over their head.  Such applications often require out-of-hours emergency applications for interim relief in order to make the local authority comply with its duties and provide accommodation.  The Government has recognized the importance of homelessness work at all stages of legal aid reform.  Local authorities often fail to comply with their statutory duties to advice assist and accommodate homeless people. These failures can only be challenged by judicial review.

After the Court order has been obtained, and accommodation then provided pursuant to the Order, the local authority will then often conclude its enquiries prior to any permission hearing.  Thereafter the case becomes academic and so will not be pursued.  
If this proposal is enacted, this could cause the Administrative courts, already very busy, to become inundated with submissions on costs and the satellite litigation on costs issues could exceed the costs of the applications themselves.

Further, there will be inequality of arms in that local authorities can instruct counsel to deal with the costs applications in the knowledge that it has the funds to pay, whereas the legal aid providers have no guarantee that they will get paid for the work that they are undertaking.
Further still, legal aid providers already operate with very tight budgets, being paid at reduced ‘legal aid’ rates.  Without the certainty that they will be paid, providers may stop undertaking this vital work.  This will leave extremely vulnerable people without representation.  This is recognized in the Impact Assessment but HLPA does not accept that the only cases providers will stop undertaking are cases that would not be considered arguable in any event.  It is often the stronger cases that settle prior to the permission hearing and it is vital that these vulnerable clients can continue to obtain representation case.
HLPA notes that only £1million per annum is expected to be saved by the proposals and queries the proportionality of these changes for such a relatively small amount of money.
HLPA further queries the validity of the statistics being used in the Consultation.

HLPA notes the research undertaken by the Public Law Partnership following comments made by the Lord Chancellor on the Today Programme in April 2013.  Add statistics
5) Civil merits test – removing legal aid for borderline cases

Q6. Do you agree with the proposal that legal aid should be removed for all cases

assessed as having “borderline” prospects of success? Please give reasons.

HLPA does not agree with this proposal.

The removal of borderline cases from entitlement to funding will erode the priority that has previously been afforded to housing cases.   Funding has been granted to defend possession proceedings as the importance of retaining a roof over your head has been recognized as vital.

Although the prospects of successfully defending possession proceedings may have been assessed as borderline or unclear, this means that there remains a change that there will be a successful outcome at the end of the case.  Whilst it is not inevitable that a tenant or occupier will be evicted, HLPA considers that it is justifiable and proportionate to spend public funds trying to save the tenant or occupier’s home and prevent them from becoming homeless as the need for housing is extremely important.

The importance of housing rights has been reflected in the way that legal aid has been distributed in the past. Under paragraph 10.3.2 of the previous funding code full representation in possession cases would only be refused if the prospects of avoiding an order for possession were poor. In other words it was a given that borderline cases would qualify. Para 19.4 of the guidance stated the following: 

“Because of the importance of cases concerning possession of the client’s home there is no strict requirement that the client must have 50% prospects of success in defending such a case”.
The priority given to housing cases has been retained under the current Regulations (SI 2013/104). These regulations have only been in place since 1st April 2013 (ie 8 days before this consultation commenced).  Borderline cases qualify for funding providing there is a defence to the possession claim and the proportionality test is met (Reg.61). Similarly in the case of homelessness challenges brought pursuant to section 204 of the Housing Act 1996 or by means of judicial review, the new regulations allow borderline cases to qualify providing the case is also of significant wider public interest or the case is one with overwhelming importance to the individual or the substance of the case relates to a breach of Convention rights (Reg.58). Significantly a case is regarded as being of overwhelming importance to the individual if there is an immediate risk that the individual may become homeless ( Reg.2). 

The reason that Legal Aid has been permitted in borderline cases in housing lies in the fundamental importance of a home to the individual. Added to that is the extreme complexity of this area of law.  
Although a client’s case may be assessed as borderline because it is not possible by reason of disputed law, fact or expert evidence to asses the merits of the case accurately it does not mean that the client is not in need of legal representation. Quite the contrary; many such clients are extremely vulnerable with multiple social and welfare needs. Indeed they may lack capacity to represent themselves and require a litigation friend. They would be ill equipped to defend themselves particularly if by definition their case is not a clear cut case because the law is disputed or there are numerous disputed allegations against them or expert evidence is required. 

Many housing cases start life with a borderline merits assessment. This is in part due to the complexity of the field but also due to the fact that successive governments have passed legislation adding ever new “products”. The most recent addition to the numerous types of tenancy being the “flexible tenancy”.  It is therefore often difficult to predict how a particular housing case will be interpreted by the courts. The development of proportionality and public law arguments under the Human Rights Act 1998 in housing possession claims are a prime example of the same. Whilst there have now been Supreme Court decisions establishing the right to raise such arguments (Manchester CC v Pinnock and Hounslow v Powell) the law continues to develop and there remains much uncertainty, for example around the effect of a notice to quit served unilaterally by one joint tenant in light of Article 8 rights; the status of Ground 8 possession claims brought by public authorities, and the issue of whether tenants of private landlords can pursue proportionality defences in the county court.   

It is notable that the tenant in the case of Barber v Croydon was originally advised that his public law defence in the county court was a borderline case.  He was eventually successful in the Court of Appeal. The case of (Malik v McGahan and Persons Unknown) is another example in which the Defendants were advised that their human rights defences were borderline. They were successful at first instance and a Court of Appeal decision is awaited. 

In most cases if clients with borderline merits are not represented they will act in person. If the lay person tries to defend without representation, the case will no doubt take up a much greater proportion of the court’s time causing knock on costs.  Further there is a grave risk  that without representation the case will fail at first instance. This appears almost inevitable in borderline cases as the individual will simply not be able to advance their case or even raise the issues that might lead to an adjournment.  In some cases this will then lead to homelessness with substantial costs to the public purse and of course a successful appeal can never remedy that loss.  In other borderline cases there may be appeals with all the associated costs that then arise. In sum this will mean a greater amount of public expenditure than if the client was successfully represented at first instance.  

The impact assessment states that the savings amount to about £1m per annum and relate to about 100 cases per annum. The aim is to increase public confidence in the legal aid system. There is no evidence that the public considers that the legal aid system is being abused by those who face homelessness. The number of cases is minimal. It is not clear from the figures how many of those cases are ultimately unsuccessful. Of course in the context of housing, “success” is an ambiguous concept as the occupier may agree to move to a smaller home or accept a suspended order for possession or offer an undertaking. 

It is not considered that the Government has made a case for removing legal aid in housing cases. The consequences on those who are not entitled to legal aid as a result of this proposal are potentially devastating if they become homeless. It is not a proportionate or necessary step to take given the limited savings and the likely effect on the individuals affected. 

Chapter Four: Introducing Competition in the Criminal Legal Aid Market

i) Scope of the new contract

Q7. Do you agree with the proposed scope of criminal legal aid services to be

competed? Please give reasons.

HLPA has no professional view on criminal legal aid.

Q8. Do you agree that, given the need to deliver further savings, a 17.5% reduction in

the rates payable for those classes of work not determined by the price

competition is reasonable? Please give reasons.

HLPA has no professional view on criminal legal aid.

ii) Contract length

Q9. Do you agree with the proposal under the competition model that three years, with

the possibility of extending the contract term by up to two further years and a

provision for compensation in certain circumstances for early termination, is an

appropriate length of contract? Please give reasons.

HLPA has no professional view on criminal legal aid.

iii) Geographical areas for the procurement and delivery of services

Q10. Do you agree with the proposal under the competition model that with the

exception of London, Warwickshire/West Mercia and Avon and Somerset

/Gloucestershire, procurement areas should be set by the current criminal justice

system areas? Please give reasons.

HLPA has no professional view on criminal legal aid.

Q11. Do you agree with the proposal under the competition model to join the following

criminal justice system areas: Warwickshire with West Mercia; and

Gloucestershire with Avon and Somerset, to form two new procurement areas?

Please give reasons.

HLPA has no professional view on criminal legal aid.

Q12. Do you agree with the proposal under the competition model that London should

be divided into three procurement areas, aligned with the area boundaries used by

the Crown Prosecution Service? Please give reasons.

HLPA has no professional view on criminal legal aid.

Q13. Do you agree with the proposal under the competition model that work tendered

should be exclusively available to those who have won competitively tendered

contracts within the applicable procurement areas? Please give reasons.

HLPA has no professional view on criminal legal aid.

iv) Number of contracts

Q14. Do you agree with the proposal under the competition model to vary the number of

contracts in each procurement area? Please give reasons.

HLPA has no professional view on criminal legal aid.

Q15. Do you agree with the factors that we propose to take into consideration and are

there any other factors that should to be taken into consideration in determining

the appropriate number of contracts in each procurement area under the

competition model? Please give reasons.

HLPA has no professional view on criminal legal aid.

vi) Contract value

Q16. Do you agree with the proposal under the competition model that work would be

shared equally between providers in each procurement area? Please give

reasons.

HLPA has no professional view on criminal legal aid.

vii) Client choice

Q17. Do you agree with the proposal under the competition model that clients would

generally have no choice in the representative allocated to them at the outset?

Please give reasons.

HLPA has no professional view on criminal legal aid.

viii) Case allocation

Q18. Which of the following police station case allocation methods should feature in the

competition model? Please give reasons.

 Option 1(a) – cases allocated on a case by case basis

 Option 1(b) – cases allocated based on the client’s day of month of birth

 Option 1(c) – cases allocated based on the client’s surname initial

 Option 2 – cases allocated to the provider on duty

 Other

HLPA has no professional view on criminal legal aid.

Q19. Do you agree with the proposal under the competition model that for clients who

cannot be represented by one of the contracted providers in the procurement area

(for a reason agreed by the Legal Aid Agency or the Court), the client should be

allocated to the next available nearest provider in a different procurement area?

Please give reasons.

HLPA has no professional view on criminal legal aid.

Q20. Do you agree with the proposal under the competition model that clients would be

required to stay with their allocated provider for the duration of the case, subject to

exceptional circumstances? Please give reasons.

HLPA has no professional view on criminal legal aid.

ix) Remuneration

Q21. Do you agree with the following proposed remuneration mechanism under the

competition model? Please give reasons.

 Block payment for all police station attendance work per provider per

procurement area based on the historical volume in area and the bid price

 Fixed fee per provider per procurement area based on their bid price for

magistrates’ court representation

 Fixed fee per provider per procurement area based on their bid price for Crown

Court litigation (for cases where the pages of prosecution evidence does not

exceed 500)

 Current graduated fee scheme for Crown Court litigation (for cases where the

pages of prosecution evidence exceed 500 only) but at discounted rates as

proposed by each provider in the procurement area

HLPA has no professional view on criminal legal aid.

Q22. Do you agree with the proposal under the competition model that applicants be

required to include the cost of any travel and subsistence disbursements under

each fixed fee and the graduated fee when submitting their bids? Please give

reasons.

HLPA has no professional view on criminal legal aid.

x) Procurement process

Q23. Are there any other factors to be taken into consideration in designing the

technical criteria for the Pre Qualification Questionnaire stage of the tendering

process under the competition model? Please give reasons.

HLPA has no professional view on criminal legal aid.

Q24. Are there any other factors to be taken into consideration in designing the criteria

against which to test the Delivery Plan submitted by applicants in response to the

Invitation to Tender under the competition model? Please give reasons.

HLPA has no professional view on criminal legal aid.

Q25. Do you agree with the proposal under the competition model to impose a price cap

for each fixed fee and graduated fee and to ask applicants to bid a price for each

fixed fee and a discount on the graduated fee below the relevant price cap?

Please give reasons.

HLPA has no professional view on criminal legal aid.

Chapter Five: Reforming Fees in Criminal Legal Aid

1) Restructuring the Advocates’ Graduated Fee Scheme

Q26. Do you agree with the proposals to amend the Advocates’ Graduated Fee Scheme

to:

 introduce a single harmonised basic fee, payable in all cases (other than those

that attract a fixed fee), based on the current basic fee for a cracked trial;

 reduce the initial daily attendance fee for trials by between approximately 20

and 30%; and

 taper rates so that a decreased fee would be payable for every additional day

of trial?

Please give reasons.

HLPA has no professional view on criminal legal aid.

2) Reducing litigator and advocate fees in Very High Cost Cases (Crime)

Q27. Do you agree that Very High Cost Case (Crime) fees should be reduced by 30%?

Please give reasons.

HLPA has no professional view on criminal legal aid.

Q28. Do you agree that the reduction should be applied to future work under current

contracts as well as future contracts? Please give reasons.

HLPA has no professional view on criminal legal aid.

3) Reducing the use of multiple advocates

Q29. Do you agree with the proposals:

 to tighten the current criteria which inform the decision on allowing the use of

multiple advocates;

 to develop a clearer requirement in the new litigation contracts that the

litigation team must provide appropriate support to advocates in the Crown

Court; and

 to take steps to ensure that they are applied more consistently and robustly in

all cases by the Presiding Judges?

Please give reasons.

HLPA has no professional view on criminal legal aid.

Chapter Six: Reforming Fees in Civil Legal Aid

1) Reducing the fixed representation fees paid to solicitors in family cases

covered by the Care Proceedings Graduated Fee Scheme:

Q30. Do you agree with the proposal that the public family law representation fee should

be reduced by 10%? Please give reasons.

HLPA has no professional view on family legal aid.

2) Harmonising fees paid to self-employed barristers with those paid to other

advocates appearing in civil (non-family) proceedings

Q31. Do you agree with the proposal that fees for self-employed barristers appearing in civil (non-family) proceedings in the County Court and High Court should be

harmonised with those for other advocates appearing in those courts. Please give

reasons.

HLPA does not agree with this proposal.
The broad experience of HLPA members is that it is unusual for solicitors to conduct advocacy in cases beyond interim application hearings, direction hearings or initial hearings on possession claims or stays of warrant. In particular, it is unusual for solicitors to conduct advocacy in full trial hearings. It is extremely unusual for solicitors to conduct advocacy in the High Court and the number of solicitors working in housing with Higher Court Advocacy rights is very small.

HLPA’s view is therefore that a single unified advocacy fee does not reflect the differences in practice between solicitors conducting advocacy and self employed barristers. There is no actual equivalence that would justify a single rate. The impact assessment in the consultation is flawed in that respect.

The proposed unified fee risks a substantial and deleterious impact on clients. As legal aid for housing matters is only available for those who are homeless, at immediate risk of losing their home, or facing serious risk of harm through disrepair, the clients are highly vulnerable.  HLPA notes that Housing is the main area of civil law remaining in scope following LASPO.  Housing law is particularly complex, as acknowledged by the Law Commission, the Report of Jackson LJ and the consultation document itself.

As a distinct area of law, it has contributed significantly to developments in the domestic application of European Law, human rights law, discrimination law and public law. The issues involved in housing are themselves complex, as examples: 
· The consultation singles-out homelessness cases in the county court but fails to note that such cases are akin to judicial review in the county court and can be exceptionally complex - an example are challenges to eligibility for assistance, which involve immigration law, EU law, human rights law.  
· Cases can involve cross-over points with pure property law, with marine law, with community care law. The multiplicity of forms of tenure advanced by successive governments adds to that complexity.  
· Anti-social behaviour cases, in particular gang-injunctions which are multi-party actions and raise complex factual and legal issues. 
· Possession claims on nuisance grounds often lead to consideration of Equality Act issues and it is not infrequent that the Official Solicitor will have to act as the Defendant lacks capacity. This can lead to crossovers with the Court of Protection.  
HLPA is deeply concerned that the proposed unified fee rate is at a level that would result in significant numbers of the civil Bar who specialise in housing ceasing to undertake legal aid work in housing matters.  The real risk is of a shortage of experienced and knowledgeable advocates for housing matters in the County Court and High Court.

If solicitors with relatively little experience in advocacy at trial are required to fill the shortfall, this will increase the time taken for matters to be prepared, increase delays in the courts and put at risk vulnerable clients at risk of losing their homes or already homeless. In addition, waiting time at court, inevitably part of advocacy, will have an impact on the time solicitors can spend on other matters and also on the financial viability of their practice, given the lower waiting time rates

In the High Court, typically on urgent judicial review matters or appeals, there would be a very real prospect of no suitably qualified and experienced advocate being available at all, given the very few solicitors in housing practice with HCA qualifications.

HLPA points out that in housing possession and homelessness matters, it is infrequent for there to be an award of inter-partes costs to the client. A successful outcome in a possession case is avoiding eviction, but this would most often be on the basis of no order as to costs. Section 204 appeals to the County Court and Judicial Review applications are very often settled prior to hearing, or permission, as noted above, but while this is often successful for the client in terms of a decision being withdrawn and re-made, the settlement will be on terms of no order as to costs. For specialist housing advocates, it is therefore difficult to support a legal aid practice by way of inter-partes costs in some matters.

HLPA further believes that the proposed savings from this measure would be reduced by an increase in solicitors claiming enhancements for conducting complex trial advocacy in matters where counsel would previously have been briefed. 
3) Removing the uplift in the rate paid for immigration and asylum Upper

Tribunal cases

Q32. Do you agree with the proposal that the higher legal aid civil fee rate, incorporating

a 35% uplift payable in immigration and asylum Upper Tribunal appeals, should be

abolished? Please give reasons.

HLPA does not have a professional view on immigration and asylum legal aid.

Chapter Seven: Expert Fees in Civil, Family, and Criminal Proceedings

Q33. Do you agree with the proposal that fees paid to experts should be reduced by

20%? Please give reasons.

HLPA does not agree with this proposal.

Specialist experts are often used in highly complex cases.  HLPA is concerned that there will be inequality of arms with opponents being able to afford more experienced experts and legal aid practitioners having to choose experts based on whether or not they will be willing to work for reduced rates.
HLPA notes that the Lord Chancellor accepts the Legal Aid Agency does not currently collect robust data on the use of experts in civil cases.  HLPA is therefore concerned that insufficient consideration has been given to this proposal.  Further, the Consultation appears to generalise across all areas of law.  The comparison to criminal legal aid experts does not take into account the uniqueness of housing law work.  There further appears to have been no research as to whether any experts will work for these rates. 
HLPA notes that the Ministry of Justice (MOJ) has previously accepted it has made errors in codifying the experts’ fees.  In particular, the rate for housing surveyors was set by the MOJ at £50 per hour.  HLPA submitted extensive evidence before the MOJ admitted that this rate had been set not on the use of qualified chartered surveyors in housing disrepair cases but on proceeds of crime cases.  The rate was thereafter altered to £115 in London and £85 out of London, taking into account the 10% reduction in all fees.
Housing disrepair cases remain in scope in a limited number of cases only where there is a serious risk of harm to the client or a family member.  Obtaining good expert evidence in these cases is vital.  Given the urgent nature of these cases, expert evidence is obtained urgently to protect the health of an applicant or their family.   There are currently only a limited number of surveyors who are willing to work for the reduced rates and it is extremely difficult to obtain anyone on an urgent basis.  Further reductions in fees may make it impossible to obtain an expert report, particular with such urgent timescales.
In homelessness cases, highly specialist medical evidence is often required to confirm the extent of a client’s physical or mental health problems.  If medical experts do not agree to work for reduced rates it may leave clients unable to get sufficient evidence to prove their case.  The consequences of losing a homelessness county court appeal could result in an increase in street homelessness.
The Lord Chancellor accepts that, following the implementation of the Legal Aid, Sentencing and Punishment of Offenders Act 2012, the number of expert services funded by legal aid is expected to reduce.  In this case, HLPA queries whether sufficient savings will be made to justify this proposal.

If legal aid providers are unable to obtain expert services under legal aid rates, there will be an increase in applications for prior authority to obtain permission to instruct experts at a higher hourly rate.  This will lead to further time and expense being spent by the Legal Aid Agency in processing these applications.

Chapter Eight: Equalities Impact

Q34. Do you agree that we have correctly identified the range of impacts under the

proposals set out in this consultation paper? Please give reasons.

HLPA does not agree that you have correctly identified the range of impacts under the proposals.
HLPA notes repeated references in the impact assessments (as well as elsewhere in the Consultation paper) to a lack in public confidence in legal aid.  HLPA is not aware that there is any problem with a lack of public confidence and notes the Government has supplied no evidence of this.
HLPA notes that the policy objective in the proposed changes to scope, eligibility and merits  are to target limited public resources to cases which justify it and people who need it.  The Legal Aid, Sentencing and Punishment of Offenders Act 2012 has already substantially reduced the scope of legal aid and targeted legal aid to the areas the Government considered key.  HLPA is concerned about any proposals to further limit the availability of legal aid.  In the context of housing, the withdrawal of legal aid will mean an increase in homeless people and people facing homelessness unable to get vital legal representation.

Q35. Do you agree that we have correctly identified the extent of impacts under these

proposals? Please give reasons.

HLPA does not agree that you have correctly identified the extent of impacts under these proposals.
HLPA notes that Legal Aid Agency client data has been considered inaccurate as it is recorded by providers, not clients, when billing claims.  HLPA does not accept this point.  Client data recorded by providers is based on information supplied by the client when completing initial funding forms.  For example, when completing a CW1 Legal Help form clients are asked to confirm their ethnic background, sex, and disability status.  This is not usually completed by the provider but by the client themselves.

HLPA also notes that the Government accepts that it does not currently have sufficient data as the implementation of the Legal Aid, Sentencing and Punishment of Offenders Act 2012 will alter baseline assessments.
HLPA submits that the extent of the impact of the proposals has not been thoroughly considered, particularly given the lack of available information and data.

In respect of these proposals, the Government states that clients no longer eligible for legal aid may choose to represent themselves in Court, seek to resolve the issues themselves, pay for services which support self-resolution, pay for private representation or decide not to tackle the issue at all.

Litigants in person cause delays in Court proceedings and cost the Court time and money to deal with.  Any potential savings to legal aid spending will be incurred in court time and expense.  Further, these are often highly complex cases and claimants need specialist representation.  

Legal aid in any event is only available to applicants on an extremely low income.  These applicants would not have the funds to pay for services or private representation.
With regard to the proposed changes to judicial review costs, HLPA notes the Government  accepts there is a risk that providers may refuse to take on judicial review cases because the financial risk of the permission application may rest with them.  The Government argues that these are likely to be cases that would not be considered arguable in any event.  We have highlighted above the situations with regard to housing law where extremely arguable cases are resolved prior to the permission stage and so are not pursued.  These are often where highly vulnerable clients are street homeless and in need of urgent representation.  Therefore, the extent of the impact of this proposal has not been given due consideration.

The  Government has noted that the Courts system could face an increase in requests for reconsideration of the permission hearing or appeals of refusals.  HLPA submits that the Court will also face an increase in requests for the Courts to consider the issue of costs where cases are resolved prior to the permission hearing.  The potential costs in Court time and expense could end up exceeding the proposed savings of £1m per annum in legal aid expenditure. 
Q36. Are there forms of mitigation in relation to impacts that we have not considered?
HLPA submits that the “do nothing” option as set out in the Impact Assessments should be adopted.  If the Government does propose to make further changes to legal aid then more research into and consideration of the full extent of the impact is vital.
