[image: image1.emf]   


Judicial Review: Proposals for further reform
Submission of the Housing Law Practitioners Association (HLPA)

October 2013

Contact Details: 
HLPA Executive Committee Member & Convenor of HLPA Legal Aid Working Group)

Anthony Gold Solicitors, 169 Walworth Road, London, SE17 1RW

Telephone No: 020 7940 4052

Email: sara.stephens@anthonygold.co.uk
Justin Bates (HLPA Vice Chair & Convenor of HLPA Law Reform Working Group), Arden Chambers, 20 Bloomsbury Square, London, WC1N 2AS
Telephone No: 0207 242 4244
Email: justin.bates@ardenchambers.com
Web: www.hlpa.org.uk
About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, environmental health officers, academics and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 25 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 

The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at www.hlpa.org.uk.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The Convenor of HLPA’S Law Reform Group has prepared this communication, with assistance from other members of the Group. The group meets regularly to discuss law reform issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by c.100  practitioners.

Introduction 
Before turning to the specific questions, HLPA notes that much of the consultation paper repeats earlier – and erroneous – assumptions, e.g. about the growth of judicial review, the use of judicial review as an illegitimate campaigning tactic, etc. HLPA – and almost all other professional bodies – rejected and corrected these misconceptions in the reply to the earlier consultation paper. It is not proposed to repeat that earlier paper, but it is disappointing to note the failure of the authors of the paper properly to respond to these earlier points.

Questions 1-5

HLPA is not persuaded of the benefits of transferring planning cases from the High Court to the Upper Tribunal (Lands Chamber):

(a) We fear that this would be used as a reason to reduce legal aid provision in such cases, on the basis that cases in the UT(LC) do not normally attract legal aid. We are particularly concerned about the impact that this would have on cases involving gypsies and travellers, who often find themselves involved in litigation about their homes, but in a planning law context.

(b) Further, we are not convinced that all planning cases should be heard by “specialist planning judges” as the consultation paper suggests. Whilst experience in planning law is plainly necessary, many cases involving gypsies and travellers require a much wider range of legal expertise including, e.g. human rights expertise. We fear that this would be lost by transferring these cases to the UT(LC), where such issues rarely arise.

If there were to be such a transfer, there would need to be significant increase in funding for the UT(LC) to cope with the increased work. The UT(LC) is already overworked and there is c.1 year between the grant of permission to appeal and the substantive hearing. It would not be fair on existing litigants if these delays were worsened by the increased workload of the UT(LC). In view of the stated aim of reducing delay in planning matters, transferring the cases to the UT(LC) will not achieve that aim without substantial additional funding.
Questions 9-11

We are surprised and dismayed to see the government return once again to the issue of standing. The government is plainly unable to find convincing examples of this “problem” in practice, as it returns again to the question in this second consultation paper. The issue has been exhaustively examined and, as Scott noted in Standing in The Supreme Court - A Functional Analysis (1973) 86 Harvard Law:

“a litigant who litigates for a lark, is a spectre which haunts the legal literature,

not the courtroom.”

The consultation paper mentions some 50 cases apparently brought by NGOs, charities and others between 2007 and 2011:

‘around 50 judicial reviews per year have been identified that appear to have been lodged by NGOs, charities, pressure groups and faith organisations, i.e. by claimants who may not have had a direct interest in the matter at hand.’ [para 79, our emphasis]

However, research by Public Law Project and the Univeristy of Essex found only 4 cases in this period in which the Claimant could be said to have no direct or tangible interest. (http://ukconstitutionallaw.org/2013/10/25/varda-bondy-and-maurice-sunkin-how-many-jrs-are-too-many-an-evidence-based-response-to-judicial-review-proposals-for-further-reform/). In only one of those cases was standing raised as an issue, but the Claimant was found to have sufficient standing.

The proposed changes to standing therefore appear to be a very serioust step to limit access to redress for unlawful actions by the state, but there is no evidence whatsoever that there is a mischief such that the proposals are required to remedy it.
The courts are alive to the need to prevent abuse judicial review, see, by way of example, In R (Al-Haq) v Secretary of State for Foreign and Commonwealth Affairs
, in which the Divisional Court held that Al-Haq – a non-governmental organisation based in the West Bank - did not have standing to bring the application. Not only was Al-Haq not claiming any substantive right for itself, but it was for a UK national (or pressure group) to challenge UK foreign policy, not a foreign NGO. If that were not so, then any foreign party could seek to use the courts to bring about a change in Government policy.
Questions 12-16

The “no difference” test is already adequately provided for in the existing case law, it is, for example, trite law that the courts will not strike down a consultation exercise merely because it could have been done better; some unfairness must be shown to have been caused: R (Stirling) v Haringey LBC [2013] EWCA Civ 116; [2013] B.L.G.R. 251. 

Whether a defendant wishes to raise this at the permission stage or at a full hearing is often a tactical decision for that defendant and is not suitable for legislative intervention. Similar tactical decisions arise in relation to when – if at all – to argue the issue of delay: see R (Lichfield Securities Ltd) v Lichfield DC [2001] EWCA Civ 304; (2001) 3 L.G.L.R. 35.

Question 19 

HLPA does not agree with this proposal.

Judicial Review proceedings in the context of housing law are highly specialist.  

The most common judicial review claims in the context of housing law relate to the failure of a local authority to provide interim accommodation to homeless families or other vulnerable people whilst considering whether they owe a duty to an applicant under Part 7 of the Housing Act 1996 (as amended).  This is often where a vulnerable applicant is street homeless and need a roof over their head.  Such applications often require out-of-hours emergency applications for interim relief in order to make the local authority comply with its duties and provide accommodation.

It is common in this situation for cases to settle after accommodation has been provided as the local authority will often conclude its enquiries before the court decides whether to grant permission.  The case thereafter becomes academic.  
A similar situation is common in claims to force a local authority to carry out its duty to conduct an assessment and provide accommodation for homeless children under section 17 and 20 Children Act 1988, which is another common judicial review brought by HLPA members. It is very common for the Authority to carry out an assessment and provide accommodation soon after the issue of proceedings, and the grant of interim relief. Again the case becomes academic well before permission is considered by the court.
While such cases frequently, even typically, settle with the Authority effectively carrying out the decision or action that makes up the relief sought, the settlement terms proposed by the Authorities are often with no order as to costs.
If this proposal is enacted, this could therefore cause the Administrative courts, already very busy, to become inundated with submissions on costs and the satellite litigation on costs issues could exceed the costs of the applications themselves.

Further, there will be inequality of arms in that local authorities can instruct counsel in the knowledge that it has the funds to pay, whereas the legal aid providers and counsel have no guarantee that they will get paid for the work that they are undertaking.

Further still, legal aid providers are already operate with very tight budgets, being paid at reduced ‘legal aid’ rates.  Without the certainty that they will be paid, providers may stop undertaking this vital work.  This will leave extremely vulnerable people without representation.  This is recognized in the Impact Assessment but HLPA does not accept that the only cases providers will stop undertaking are cases that would not be considered arguable in any case.

The concession that the Legal Aid Agency will have a discretion to pay providers where a case has settled prior to the permission hearing will still leave Legal Aid providers worried that they will not get paid and so they may stop undertaking this work.  Further, the risk that the case will go to permission hearing and permission be refused, for whatever reason, will again mean that legal aid providers may stop undertaking this work.

The Consultation recognizes that legal aid resources should be properly targeted at those judicial review cases where they are most needed.  These are exactly the kinds of cases where it is most needed.
HLPA refers to the response by Treasury Counsel lawyers to the Transforming Legal Aid consultation (http://legalaidchanges.wordpress.com/2013/06/06/46/) in which the Government’s own lawyers opposed these changes.  HLPA notes in particular the following comments:
“…most of us have had experience of being instructed to  defend government decisions despite advising that the prospects of doing so are considerable below 50%...No one has ever suggested that, in such cases, government bodies should be barred from defending a claim for judicial review…Government lawyers do not undertake their work on the basis that they will only be paid if they have accurately predicted the outcome of the litigation.”
They acknowledge in their response that the Defendant is likely to have more information at the early stages of proceedings to enable it to assess the merits of the claim.

HLPA is further concerned by the lack of evidence that the Government has produced to justify these changes.  These changes are being proposed just months after the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) came into force.  The impact of the changes brought in by LASPO has not yet been assessed.  HLPA notes that the Government admitted in the live webchat on 29th October 2013 that it does not have accurate figures to base its findings on.  In particular, at 14.09 the Government representative stated:
“The data on the number of legally aided JR cases is drawn from the LAA and includes JR work undertaken at the pre-action stage.  As such, these volumes are not directly comparable on the data on the overall volumes of JR applications i.e. cases that are formally lodged at the Admin Court.  We’re not able to drill down further into the Admin Court data.”

At 14.13 the Chair of HLPA, Giles Peaker, asked what proportion of claims that settled prior to permission does the MoJ consider to be made up on unmeritorious claims?  If there is a figure, how has this been arrived at?  In response, the Government representative stated:

“…you’re right to note that some claims settle before permission, but we don’t consider those claims to necessarily be unmeritorious, and don’t hold figures on them”.

Question 20
HLPA does not agree with the criteria.
With regard to the first criteria, reference is made to the conduct of the Legal Aid provider.  HLPA submits that the conduct of both the parties should be taken into consideration in any decision made. HLPA is also concerned that this criteria leaves it open to the LAA to decide that the provider should have pursued a costs only claim in the Administrative Court and to refuse its discretion to pay on that basis. The Admininstrative Court has made its negative view towards the merits of costs only proceedings clear on many occasions. Pursuing a costs only claim is time consuming, involves substantial further costs and substantial risk to the provider.
HLPA is also concerned that this criteria risks putting the solicitor in conflict with the client as there will be an incentive for the solicitor not to settle unless there is an interpartes costs order, whereas a settlement (for example, to agree to provide accommodation to a client pending a review of a decision in respect of a homelessness application) could be in the client’s best and urgent interests.
HLPA is concerned about the third criteria, the reason why the client in fact obtained any remedy, redress or benefit they had been seeking in the proceedings.  

The consultation makes clear that providers will not be paid in cases where the claimant is seeking to have a public body’s decision quashed and the public body does so, but not for the reasons set out in the claimant’s grounds of claim.  If a public body quashes its decision, to the claimant’s benefit, then the claim would become academic and the claimant could not pursue it to the permission hearing.  This does not mean that the claimant would not have been given permission had the public body not decided to quash its decision.  Further, the public body may not have re-visited its decision had the claimant not commenced legal proceedings, regardless of the reasons given by the local authority for quashing its decision.
HLPA does not agree that this list should be exhaustive and considers that all the circumstances of a case should be taken into consideration.

In respect negative decisions on costs, HLPA is concerned that it is unclear what appeal rights there are.  It is clear that there is an ‘internal review’ but not that there is an appeal to an Independent Costs Assessor, and thereafter to a costs Assessment Committee.  HLPA submits that if these changes are implemented, any negative decision on costs should carry a full right of appeal.
Questions 39 and 40
HLPA cautiously supports the idea of allowing a “leapfrog” appeal from the Upper Tribunal in the same manner as the High Court. It seems to us that this could – in appropriate cases – save both time and money for all parties. 
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