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INTRODUCTION

1.   
The Equality Act 2010 is a mountain of a statute, with 218 sections and 28 Schedules.  It consolidates 116 separate pieces of legislation into one place; and it introduces new definitions and concepts.  The Explanatory Notes to the EA 2010 explain that the twin aims of the Act are to “harmonise discrimination law and to strengthen the law to support progress on equality”. 

2.  
The provisions in the Act affecting premises are intended to protect those who might otherwise suffer discrimination in a variety of contexts, including in relation to the disposal or management of premises, including eviction. 
3.  
My session of this training will concentrate on:

(i)  
practical matters when running a case involving a discrimination claim or defence, drawing on experience particularly from case law in other areas, particularly the Employment Tribunal;

(ii)  
the protected characteristic of disability, because of the number of housing clients who are disabled persons;

(iii)  
how claims of discrimination can and should be made.

Key Provisions

4.  
The key provisions relating to residential premises are as follows:

4.1. Section 6 and Schedule 1: the definition of disability

4.2. Prohibited conduct:

i. Section 13: Direct discrimination

ii. Section 15: Discrimination arising from disability

iii. Section 19: Indirect discrimination

iv. Section 21: Failure to make reasonable adjustments
v. Section 26: Harassment

vi. Section 27: Victimisation

4.3. Part 3 and Schedule 2: Services and Public functions

4.4. Sections 32-38: Management & disposal of premises
4.5. Schedules 4 & 5: Reasonable adjustments 

4.6. Sections 113, 118 and 119: Jurisdiction, time limits and remedy

4.7. Section 136: Burden of proof and section 138: Power to question

4.8. Section 149: Public sector equality duty

4.9. Part 13 and Schedule 21: Reasonable adjustments in lettings

4.10. The Equality Act 2010 (Disability) Regulations 2010 SI No 2128 (“the

Regulations”): interpretation and scope of protections under the Act.

4.11. Statutory Guidance: “Guidance on matters to be taken into account in

determining questions relating to the definition of disability”

4.12. Statutory Guidance: “Code of Practice on Services Public Functions and Associations.

5.  
Time prevents my part of this session considering each of these, so I will focus upon the practical questions issues most likely to arise for housing lawyers arising from the key provisions in bold above. 

POTENTIAL CLAIMS AND DEFENCES: THE PROHIBITED CONDUCT
Section 15 Disability Discrimination 

6.  
Discrimination arising from disability is dealt with in its own section. Section 15 creates a wider concept of disability discrimination than section 13.  It states:
(1) A person (A) discriminates against a disabled person (B) if 

(a) A treats B unfavourably because of something arising in consequence of B’s disability and 

(b) A cannot show that the treatment is a proportionate means of achieving a legitimate aim.
(2) Subsection (1) does not apply if A shows that A did not know, and could not reasonably have been expected to know, that B had the disability.

Unfavourable treatment

7.  
There is no need for B to produce a comparator to show that A has discriminated against him or her by treating him or her less favourably.  It is sufficient for B to show that he or she has been treated unfavourably. Any disadvantage suffered could amount to less favourable treatment, regardless of whether the person has suffered a material or tangible loss. An obvious example of unfavourable treatment of a tenant would be the serving of a notice to quit or bringing of possession proceedings (which in any event would amount to a “detriment” to which a person must not be subjected so as to discriminate against him or her in relation to the management of premises under section 35; see further below).
Causation: “because of something”

8.  
The “something arising” provision is wide in its scope, suggesting a relatively low threshold criteria. 
9.  
The “something” must be identified by the court
 and the disabled person must have been treated less favourably “because of” that something. 
10.  
There is no need for there to be a direct causal link (in the “but for” sense) between the disabled person’s disability and the unfavourable treatment to which s/he was subjected.  It is enough to show that the unfavourable treatment is because of something arising in consequence of the disability (which cannot be justified as being proportionate). 
“arising in consequence of”

11.  
This should be a question of fact: did the ground of possession/conduct complained arise in consequence of the occupier’s disability?  There are many examples:
· Rent arrears arising out of depression

· Rent arrears arising from learning disability and an inability to navigate Housing Benefit applications;

· ASB arising from a mental impairment of the tenant or a family member, such as bipolar disorder
;

· Swearing caused by an occupier with Tourette’s Syndrome;
· Repetitive music played by an occupier with ADHD;
· Psychotic behaviour causing noise or damage to property;
· Noise transmitted at night by a person moving about the property due to an impairment that interferes with their sleep.
12.  
Often medical opinion evidence will be required to prove the case, particularly if it is alleged that the something arising was in consequence of an excluded condition, such as addiction to alcohol.
13.  
Because no unlawful discrimination whatsoever can be tolerated, if the disability was an effective cause of the unfavourable treatment (eg. If an excluded condition plus disability  led to the unfavourable treatment), then discrimination is made out
– unless the defences of lack of knowledge and proportionality succeed.
Knowledge
14.  
A person may defend a claim of disability discrimination by demonstrating that he or she did not know of the disability at the time of the unfavourable treatment. However:
(a) It is sufficient that the controller knew of the disability (but not that the complainant amounted to a disabled person in law);

(b) Constructive knowledge is sufficient;

(c) it is not necessary for the complainant to show that the disability was on the discriminator’s mind at the time of the treatment
.
15.  
In housing possession cases involving social landlords, it should in most cases be possible to argue that the landlord had knowledge or could reasonably be expected to have known of A’s disability, given the contents of the housing file, which may include some reference to how the tenant or occupier came to be in occupation. 
16.  
Moreover, in relation to social landlords, who are likely to be public authorities within section 149(2), they owe the public sector equality duty within section 149(1) of the Act.  The PSED imposes a heightened duty of inquiry; the duty to have due regard requires public authorities to be properly informed before taking a decision. If the relevant material is not before them, there is a duty to acquire it.

17.  
In any case, the prime time to raise disability would be in response to a Notice Seeking Possession, seeking any reasonable adjustment and/or support required by the occupier. But the disability can be drawn to the landlord’s attention by the defendant or his or her adviser at any point up until (and even during) the possession hearing itself.  
Justification

18.  
Under s15, disability discrimination can be justified where it can be shown to be a proportionate means to pursue a legitimate aim. This includes consideration of whether it is appropriate and reasonably necessary (an objective test, but one which affords a margin of appreciation to the decision-maker). It will not be considered necessary if less discriminatory measures could have been taken to pursue the legitimate aim, but “necessary” does not mean that the person seeking to justify the act must demonstrate that it is the only means to do so.  
19.  
Self-evidently, it will be difficult (or impossible) to justify discrimination where the person alleged to have discriminated against the disabled person has failed to comply with the duty to make reasonable adjustments.
Section 35 Management of Premises

20.  
Sections 15 and 35 must be read together.  Section 35 prohibits discrimination in the management of premises. Crucially, it aims to protect occupiers of premises.  
21.  
It is unlawful for a person (A) who manages premises to discriminate against a person (B) who occupies the premises—
(a)in the way in which A allows B, or by not allowing B, to make use of a benefit or facility;
(b)by evicting B (or taking steps for the purpose of securing B's eviction);
(c) by subjecting B to any other detriment.

“taking steps for the purpose of ...eviction”

22.  
The wording of the eviction provisions is wider than the term “eviction” used in s.22(3)(c) Disability Discrimination Act 1995.  In Malcolm, the House of Lords felt that it was artificial to break down the prohibited conduct (seeking possession of the flat) into a series of steps.
  The new provisions appear to deliberately reverse that approach (see also the discussion on use of the EA 2010 at the execution stage below).
23.  
On the face of s.35(1)(b), what amounts to a step for the purpose of securing eviction is unrestricted.  At the very least, this could include the decision to serve a notice to quit or notice seeking possession, the decision to issue proceedings
, a decision to continue proceedings, and the decision to apply for a warrant.  
Practical Application of Section 15 & Akerman-Livingston
24.  
It is now more important than ever that claims and defences relying on Section 15 are properly and fully pleaded.  Each part of section 15(1) must be demonstrated to be satisfied, on the face of the Defence or Counterclaim. But in what circumstances can section 15(1) provide a defence that amounts to a triable issue?
Non-secure tenants
25.  
Where the occupier holds a secure or an assured tenancy, the defence under section 15 will be an aspect of the reasonableness defence, if not a free-standing defence, and, unless the landlord can show proportionality, be decisive.
26.  
Where there is no security of tenure, the position is less certain.  For example, where a notice to quit is served on a non-secure disabled tenant, and possession proceedings ensue, and the Notice to Quit was unfavourable treatment arising from the disability, has the tenancy been determined if the Court concludes that serving the NTQ was not a proportionate step? There is no authority which expressly decides whether the tenancy in such a situation has been determined.
27.  
One argument, which has the attraction of principle, is that the Court will not give effect to an unlawful act; and the Court should dismiss any possession claim that turns upon or seeks to give effect to that unlawful act. This was approved by Baroness Hale and Lord Bingham in Lewisham LBC v Malcolm [2008] 1 AC 1399
.
28.  
There is no reason why section 15 should not provide a defence to the claim for possession, in circumstances in which a public law defence might also be raised.

Summary disposal where proportionality defence raised?

29.  
In Akerman-Livingstone v Aster Communities Ltd [2014] HLR 44, A is a very sick man, with a chronic mental impairment. He applied as homeless and was found to be owed the full housing duty. He was provided with temporary accommodation by ACL. A was then required to bid under the housing authority’s choice based lettings scheme.  He could not do so; the housing authority discharged its duty. ACL was then required by the housing authority to take possession, so the temporary accommodation could be used for another homeless person.  A raised section 15 in his defence.  The Judge decided that there did not have to be a full trial, summarily finding that there was not a seriously arguable case that section 15 had been breached.
30.  
The Court of Appeal dismissed the appeal and held
:
(1) In a claim for possession of a dwelling, a court should approach a defence based on s.15 of the Equality Act 2010, in the same way that it approaches a defence based on Art.8 of the European Convention on Human Rights; in both cases, the key issue is whether it is proportionate to make an order; the circuit judge had been right to find that there was no seriously arguable defence;

(2) In most cases, the interests of a social landlord in obtaining possession will outweigh those of a defendant seeking to rely on s.15 of the 2010 Act;

(3) In considering whether it is proportionate to make an order, there is no distinction between a claim brought by a local authority and one brought by a housing association which is acting under arrangements with an authority.

31.  
As colleagues will know, the Supreme Court has held that the court only need consider an Art.8 defence if it is raised by the defendant and crosses the high threshold of being seriously arguable. In deciding the issue of proportionality under Art 8, the court needs to be concerned only with any factual dispute and the tenant’s personal circumstances, not the reasons why the landlord sought possession
.
32.  
If correct, Akerman-Livingstone raises a number of problems for those representing clients relying on indirect discrimination or discrimination arising from disability; but even if it is found to be incorrect, the summary dismissal of such defences may be still be sought in certain cases.  Advisers may wish to consider the following tactical steps to try to avoid summary dismissal of possession defences:
(a) A fully pleaded Defence plus evidence in support may make it more difficult for the Court to summarily deal with the case.  The Court of Appeal in Akerman found that summary disposal was not appropriate in every case. Presumably, summary disposal would not be appropriate where there were relevant factual disputes and the tenant’s personal circumstances required consideration (ie. consistent with Art 8 cases).  But this means the work on the case becomes front-loaded; substantial work is required in a short time and obtaining whatever medical evidence is available.
(b) Set out the triable issues in full in a list of issues prepared for the possession hearing. 

(c) Careful consideration should be given to whether there has been any breach of the duty to make reasonable adjustments. Breach of this duty cannot be justified.  It may be prudent to make a request for an adjustment of an identified PCP ahead of any possession claim or hearing if this is possible.

(d) It can be argued that, as a general principle, established in employment law, discrimination cases should not be struck out except in the very clearest case (although this argument failed in the Court of Appeal in Akerman).  In Anyanwu v South Bank Students' Union [2001] IRLR 305, HL, a race discrimination case, Lord Steyn put forward the proposition against striking out in the following terms (at para 24):
 “For my part such vagaries in discrimination jurisprudence underline the importance of not striking out such claims as an abuse of the process except in the most obvious and plainest cases. Discrimination cases are generally fact-sensitive, and their proper determination is always vital in our pluralistic society. In this field perhaps more than any other the bias in favour of a claim being examined on the merits or demerits of its particular facts is a matter of high public interest.''

(e) In Malcolm, Baroness Hale stated that she expected a defence based on section 15 “to be made out quite often”.

(f) The issue of proportionality in the Art 8 context only arises after it has been established that eviction is in accordance with the law; whereas the consideration of proportionality for purposes of the EA 2010 is specifically for the purpose of determining whether the proposed eviction is lawful at all.
Raising the Equality Act 2010 at the execution stage
33.  
In order to contextualize this, it may be helpful to consider the facts in Lawal v Circle 33 Housing Trust [2014] EWCA Civ 1514 and consider what might have happened had the Appellants been running an defence under EA 2010 rather than Art 8 ECHR.  Mr Lawal, who had spent a long time abroad, had ceased occupying his secure tenancy as his only or principle home by the time the NTQ had expired and was found to have lost his secure tenancy.  A possession order was made, in which the Art 8 argument was not dealt with.  An application to set the order aside failed.  An appeal to the Court of Appeal failed, with Court holding that it would be an abuse of process for the Court to hear Art. 8 arguments at the warrant stage.

34.  
On similar facts, where the tenancy was non-secure, a landlord may argue that it is an abuse of process to raise at the warrant stage an EA 2010 argument, which could have been raised earlier in the defence or at the hearing.  But the following considerations arise.
35.  
First, there may have been something arising in consequence of the disability that meant that the tenant did not raise the potential defence at an earlier stage eg. a tenant with a learning impairment who attended the first possession hearing may not have understood the issues or the possible outcome of the hearing.  Given the statutory purpose of the anti-discrimination provisions, and the disability-related defence provided by section 15 in particular, this argument may be available at the warrant stage, because this would not appear to be an abuse of process.  
36.  
It may be that, in the above scenario, provided an application could be made within the 21 day time limit, an Appeal with fresh evidence would be the preferred option.
37.  
Second, section 35 specifically refers to “by evicting B (or taking steps for the purposes of securing B’s eviction)”.  This leads to the inference that B can raise an EA 2010 argument at the enforcement stage.  
38.  
Third, if an EA 2010 “defence” cannot be raised at the warrant stage, there is a cogent argument that a claim for an injunction could be made, to restrain the landlord executing the order for possession - at least if there has been disability discrimination in the stages after the decision order was made eg. the decision to obtain the warrant.

Duty to make reasonable adjustments

The Policy

39.  
The aim behind the duty is to make society more inclusive: the duty is a tool to further the principle of equal treatment, by promoting a level playing field, so that the access enjoyed by disabled people to services and premises is broadly equal to that enjoyed by the public at large.  

40.  
The duty is a powerful tool because:
i. It does not require the complainant to show unfavourable treatment.

ii. There is no justification/proportionality defence.

iii. It can involve treating disabled people more favourably than those who are not disabled.

iv. It is likely to be difficult or impossible to establish the justification defence under section 15(1) if the duty to make reasonable adjustments is not discharged.

41.  
Breach of the duty often forms the central complaint in employment claims: the EHRC describes it as a cornerstone of the Act in respect of employment
. There is every reason to believe that, over time, it will be used as a powerful tool in defending possession cases.
The duty

42.  
Section 20 contains the duty to make reasonable adjustments.  The application of the duty to premises let and to let is set out within Schedule 4. 
43.  
The duty comprises of the following three requirements
: 
(i) where a provision, criterion or practice of the controller puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take reasonable steps to avoid the disadvantage; 

(ii) where a physical feature puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with non disabled people, to take reasonable steps to avoid the disadvantage; 

(iii) a requirement to take reasonable steps to provide an auxiliary aid where a disabled person would, but for the provision of an auxiliary aid, be put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled . 

44.  
“Substantial disadvantage” means that the duty bites where the disadvantage is more than minor or trivial.
45.  
The duty has certain exceptions. In particular, it is never reasonable for A to have to take a step which would involve the removal or alteration of a physical feature.

46.  
The duty does not extend to those associated with disabled persons, such as carers.

“Provision, criterion or practice”

47.  
The term “provision criterion or practice” is not defined in the Act but includes policies, procedures rules, and requirements. Importantly, it specifically includes any term of a tenancy agreement
.  
48.  
The EHRC Employment Code states that this phrase is to be given a wide application, because it is necessary to ensure that discriminatory practices are eliminated. There is every reason to follow this approach in housing cases.

49.  
A PCP may be formal or informal; it does not need to be express or conscious.  
50.  
Whether a PCP exists is a finding of fact for the Court; so, if the tenant can produce credible evidence of a PCP, it is likely to be proved.
Who owes the duty?

51.  
The duty to make reasonable adjustments includes:

· A controller of let premises (defined as a person by whom premises are let or a person who manages them
)

· A controller of premises to let (defined as a person who has premises to let or a person who manages them
) and to let includes subletting

52.  
Generally, a person who is subject to a duty to make reasonable adjustments is not entitled to require a disabled person to pay to any extent the costs of complying with the duty.

Breach of duty

53.  
Section 21 provides that a failure to comply with any one of the reasonable adjustment requirements amounts to discrimination against a disabled person to whom the duty is owed. 
Knowledge
54.  
What is different about the duty to make reasonable adjustments in housing cases, compared to other cases, is that there is no duty to make such adjustments unless and until a controller receives a request to do so from or on behalf of a tenant or person entitled to occupy.

The duty to make reasonable adjustments in relation to let premises

55.  
Landlords and other controllers must comply with requirements (i) and (iii) of the duty to make reasonable adjustments in relation to a tenant of the premises or a disabled person who is otherwise entitled to occupy them
.
56.  
In relation to each requirement, the disabled tenant or occupier must be at “substantial disadvantage” in relation to:
(a) the enjoyment of the premises;
(b) the use of a benefit or facility, entitlement to which arises as a result of the letting.

57.  
Whether a disabled tenant could “enjoy” property requires an assessment to be made as to whether the auxiliary aid or service requested would enable the disabled tenant to live as would any other tenant in the premises, in the ordinary way, i.e. to enable him to exercise and use his rights under the tenancy agreement.

58.  
There is a similar duty imposed on controllers of premises to let.
Discharge of duty: what is a reasonable adjustment?

59.  
The duty to make reasonable adjustments is discharged only when the disabled person is no longer at a substantial disadvantage
.  A landlord/controller does not satisfy the duty if the steps it took were ineffective to alleviate the problem but something more would have alleviated it.  The test is an objective one for the court or tribunal.
60.  
There is no specific guidance on what is meant by reasonable adjustments in the housing context.  The Code of Practice on Services, Public Functions and Associations
 explains that the relevant matters (at least so far as services are concerned) which might be taken into account when considering what is reasonable include:
· “whether taking any particular steps would be effective in overcoming the substantial disadvantage that disabled people face in accessing the services in question;

· the extent to which it is practicable for the service provider to take the steps;

· the financial and other costs of making the adjustment;

· the extent of any disruption which taking the steps would cause;

· the extent of the service provider’s financial and other resources;

· the amount of any resources already spent on making adjustments; and

· the availability of financial or other assistance.”
61.  
Given that cost and the availability of financial resources are factors, a social landlord is likely to have a higher threshold to reach in order to discharge the duty than a small private landlord.
Examples of reasonable adjustments in the housing context


Anti-Social Behaviour
62.  
Social landlords are required to have ASB Policies and Procedures.  This type of case is fertile ground for the duty to arise.  For example:
· A “no dogs” policy; a reasonable adjustment could be to an “assistance dogs only” policy;

· An adjustment of an ASB policy (such as a “zero tolerance” policy) where the tenant has a mental impairment, so as to allow for support to be provided;

· An adjustment of a practice whereby the complainants’ complaints are the only factors taken into account in serving a notice and issuing proceedings.  A more thorough investigation should be taken out pre-issue to understand the nature of a mental impairment, by making inquiries of the proposed defendant;

· An adustment of an ASB policy, and/or a Vulnerable Tenant’s policy, with the proposed adjustment being that proceeding not to be issued, or if issued, to be stayed pending an assessment of the tenant’s needs.

· A housing association has an ASB Policy, which provides for multi-agency assistance for vulnerable perpetrators. The ASB Procedure, however, contains a provision requiring the tenant to apply for support by completing a “Referral form” before the housing association arranges any such support.  A tenant who has bipolar disorder is in crisis, but believes that he is perfectly healthy and has no insight, despite allegations of ASB against him. A reasonable adjustment would be for the housing officer to complete the Referral form.  
Rent Arrears

63.  
In relation to rent arrears cases, there may be several PCPs relevant to the issue of reasonable adjustments.
· The landord or managing agent’s policy or practice in respect of rent arrears, including thresholds for the number of weeks of arrears, or the size of arrears, which automatically trigger possession proceedings. A tenant with a learning impairment cannot navigate Housing Benefit applications and payments, nor can he budget.  It may be that a reasonable adjustment would be to extend time to allow the tenant to seek support.
· Requiring those in arrears of 4 weeks or more to attend for interview. Where the tenant cannot attend as a result of something arising from a disability, obtaining information in another way may be a reasonable adjustment.
 
· A landlord has a normal practice of notifying all tenants of any rent arrears in writing with a follow-up visit if the arrears are not reduced. A learning-disabled person explains to the landlord that he cannot read standard English so would not be aware that he was in arrears. He asks to be notified of any arrears in person or by telephone. The landlord arranges to visit or telephone the learning-disabled person to explain when he has any arrears of rent. This personal contact may be a reasonable adjustment for the landlord to make.

64.  
The key issue in such cases is likely to be identification of adjustments and the reasonableness of the adjustments proposed. A proposal to reduce the rent is unlikely to be a reasonable adjustment.
65.  
The court will be more attracted to an adjustment whereby support is provided, for example, to a tenant with learning difficulties or a mental health problem.  Reasonable steps might include a reference to the Tenancy Support Team, a referral to Social Services with a request for a community care assessment, or a referral to suitable support organisation.
Practical application of the duty to make reasonable adjustments: Claims & Defences

66.  
It is not enough to assert that there has been a breach of the duty to make reasonable adjustments. The complaint must be particularised and proved.
67.  
In Environment Agency v Rowan [2008] IRLR 20, the EAT held that the Tribunal had to take a structured approach to the question of whether the duty arose at all.  
68.  
Carrying this approach across into the housing context, a judge must be able to identify and make findings about the following:
a) A request to take steps to avoid the disadvantage or provide the auxiliary aid has been received from or on behalf of a person to whom the duty is potentially owed;

b) the relevant provision, criterion or practice made by the  controller/landlord; and/or the auxiliary aid required;
c) the identity of non-disabled comparators; 

d) the nature and extent of the substantial disadvantage suffered by the tenant or occupier in relation to the enjoyment of the premises or use of some benefit or facility [nb. The substantial disadvantage must arise out of the PCP
];
e) whether there is any evidence that the adjustments requested would have been effective.
69.  
This requires the case to be pleaded with full particulars, and for evidence covering all the above to be in the tenant’s witness statement (plus evidence dealing with reasonableness).
70.  
It is not, however, necessary for the tenant to prove that the adjustment would have removed the disadvantage. If there is at least some prospect of an adjustment removing a disabled employee's disadvantage, that would be sufficient to make the adjustment a reasonable one
. 
71.  
What, if any, inquiries were made as to the nature of the disability and what steps might be taken to minimise the adverse consequences is likely to be relevant when the Court assesses reasonableness.

72.  
Once a potential reasonable adjustment has been identified by the claimant, the burden of proving that such an adjustment was not a reasonable one to make shifts to the defendants.

73.  
In identifying reasonable adjustments, as long as the adjustments are directed at eliminating the disadvantage suffered by the tenant compared with those who are not disabled, and are reasonable, there will be a duty to make that adjustment.  Where a tenant or a member of her family has both a disability, and also an excluded condition such as a tendency to physical violence or an addiction, the question is whether the adjustments proposed are only directed at the excluded condition or are also directed at the disability.
 

BRINGING CLAIMS & COUNTERCLAIMS
74.  
Housing advisers are usually so concerned with defending or avoiding possession proceedings that few claims or counterclaims are brought on the ground of discrimination in the housing context.  This should be compared to the thousands of discrimination claims brought in the employment tribunal (although the interaction between employer and employee is almost always greater than that between landlord and tenant).
75.  
Acts of discrimination (ie. conduct prohibited by the Act including failures to make a reasonable adjustment) are statutory torts – like assault or trespass in unlawful eviction. 
76.  
For example, in respect of claims, a complaint of harassment under s.26 EA 2010 may be made for a person engaged in unwanted conduct related to a relevant protected characteristic.  It may be that the action of a landlord who is trying to force a tenant to leave amounts to harassment eg. sexual orientation specific abuse of a gay tenant.  This may warrant an award of injury to feelings and aggravated damages: see below.
77.  
In respect of counterclaims in possession claims, even if the injury to feeling award may be low, it may be significant to the client, such as by reducing their arrears.  This may be crucial in a Ground 8 case.
78.  
In Romano v Manchester City Council
, the Court was of the view that, in a possession claim, it would be proportionate for the tenant to assert the discrimination claim as part of the defence of reasonableness, rather than to add a “formalistic counterclaim for a declaration or an injunction”.  
79.  
Colleagues should not interpret this as a principle of law that a counterclaim for a declaration or damages could not succeed if the Court decided to dismiss the claim for possession following a successful defence based on discrimination: there is no authority in the EA 2010 or the CPR for such an approach.  But housing advisers need to focus on particularising the Counterclaim to show at least:
(a) each part of each complaint of discrimination;

(b) particulars of injury to feelings;

(c) particulars of aggravated or exemplary damages (if applicable).
80.  
Moreover, even in the Employment Tribunal, far more emphasis is now being placed on procedural rules being observed.   The EAT has recently emphasised that the Claim form is not something to “get the ball rolling”, or something to which the claimant was free to “add or subtract merely upon their say so”.  The starting point of any case is what is pleaded.

81.  
If the “formalistic” argument is raised, it may be helpful to remind the District Judge what has been said by the higher courts about the importance of the anti-discrimination provisions. Take, for example, the following:

269 Anti-discrimination legislation has implications for the administration of justice. When adjudicating, in accordance with the law, on cases involving alleged discrimination, judges have a role to play in the process of transforming society from one in which inappropriate distinctions have in some cases been drawn between individuals based purely on their race, gender or other grounds to a society in which, through the integration of laws prohibiting discrimination in specified ways, each individual is valued and treated equally.

270 The adverse effects of unlawful discrimination are manifold. Discrimination can have a severe negative psychological effect on the individual involved, as well as a loss of dignity and self-esteem, and induce a sense of alienation. This sense of alienation can lead to a mistrust of institutions, such as the police or the justice system. This mistrust is detrimental to social cohesion. …
271 Unlawful discrimination has economic consequences too…”

Remedies in discrimination complaints

82.  
The County Court has power to grant any remedy which could be granted by the High Court:
(a) In tort; or

(b) On a claim for judicial review
.

83.  
It is important to realise that the primary remedies in a discrimination claim are an injunction or declaration.  An award of damages may include compensation for injured feeling; but the county court must not make an award of damages unless it first considers whether to make any other disposal.

84.  
Experience in the Employment Tribunal and elsewhere shows that no local authority or housing provider wants a finding (leading to declaration or injunction) that it has discriminated against occupiers or applicants. This may have knock-on financial effects eg. Tender processes may require disclosure of any discrimination complaints and their outcome, and/or cause reputational damage.
Jurisdiction: Limitation periods

85.  
The limitation provisions are set out in s.118, which involves concepts relating to time limits which are familiar to employment lawyers.  
86.  
Proceedings on a claim within s.114 may not be brought after the end of the period of 6 months starting with the date of the act to which the claim relates, or such other period as the county court thinks just and equitable.
87.  
For the purposes of s.118:
(a) Conduct extending over a period is to be treated as done at the end of the period;

(b) Failure to do something is to be treated as occurring when the person decided upon on it.
 
88.  
Advisers must therefore consider whether the decision or act complained of is a one-off act with continuing consequences (in which case there is a 6 month time limit) or a continuing act, where conduct has extended over a period.  
89.  
Where there is a course of conduct involving several acts of discrimination, or a single continuing act, the time limit runs from the end of the act or the last act of discrimination within the course of conduct.  So if the continuing act begins before 1st October 2010 but ends on 10th October 2014, the EA will apply; and the 6 month time limit will end on 9th April 2015.
90.  
The Employment law cases show that the distinction between a one-off act, with continuing consequences, and a continuing act, is sometimes easier to state than to apply.  For example, where a request for a reasonable adjustment is made, but refused, does the act of discrimination crystallise at the date of refusal, or is there a continuing failure to make the adjustment?  Experience suggests that where a landlord gives a refusal, the act of discrimination occurs; but where there is no response, positive or negative, there may be a continuing act of discrimination. 
Injury to feelings

91.  
The appropriate levels for an award of injury to feelings in the employment context were set out in Vento v Chief Constable of West Yorkshire Police [2003] IRLR 101 and amended in Da’Bell v NSPCC [2010] I.R.L.R. 19, in which the EAT stated that the bands should be uprated in line with inflation. 
92.  
In Simmons v Castle [2012] EWCA Civ 128, it was held that general damages must be increased by 10% with effect from 1 April 2013.  With this uplift and uprated by the RPI to December 2014 gives the following approximate figures:
Lower band (for the least serious cases, e.g. a one-off or isolated incident of discrimination) - £990 up to £7920 (formerly £5,000)

Middle band (which is used for serious cases that do not merit an award in the highest band) - £7920 to £23770 (formerly £15,000)

Top band (for the most serious cases, such as where there has been a lengthy campaign of discriminatory harassment - £23,770 to £39,630 (formerly £25,000).

93.  
From experience, most discriminatory dismissals from employment lead to an award within the middle band, usually in the upper part.  This tends to suggest that injury to feelings for loss of a home could be valued in a similar way. 

94.  
Housing advisers need to be ready with arguments to show which band particular unlawful acts fall into.
95.  
So, for example, where the eviction has resulted from disability discrimination, housing advisers need to construct arguments from the facts and obtain evidence which demonstrates that loss of that occupier’s home is at least as serious as loss of employment.
96.  
Several questions as to quantum of general damages arise in possession claims where there was no eviction, but earlier steps are held to be unlawful acts eg. Service of NTQ.
Aggravated and Exemplary Damages

97.  
As acts of discrimination are torts, aggravated and exemplary damages are also available, but particulars must be pleaded and proved. 
Legal Aid

98.  
It is important to appreciate that free-standing Equality Act claims are in scope: see para 43, Schedule 1 LASPO.
99.  
Equality Act counterclaims are in scope as counterclaims in possession actions: see para 33 (6) Schedule 1 LASPO.
100.  A claim purely for damages for injury to feelings would be subject to the proportionality test.

Pre-action Tool: Questionnaires

101. Questionnaires have been almost routinely used by employment lawyers on behalf of Claimants, as part tool and part weapon, in order to extract information from employers, particularly as to the existence of a policy or practice.
102. The statutory right to serve a Questionnaire has been repealed
.  But experience suggests that the repeal has had little practical effect in the employment tribunal: questionnaires are still served and responded to.
103.  If a recipient of a questionnaire unreasonably fails to provide answers to questions, whilst the right to draw an adverse inference is no longer provided for in statute, it must remain the case that it would be open to a court or tribunal to draw adverse inferences. As had been the position under the statutory questionnaire regime, a person raising questions ought to set out the factual background of matters they wish to complain about, and in effect ask whether that version of events is agreed.

104. This ability to draw adverse inferences for an unreasonable failure to reply to a questionnaire, or for an evasive or equivocal reply is in addition to a general ability to infer discrimination. It is one primary fact which, taken with other primary facts, may lead to an inference of discrimination.
Assessors & application of CPR 35.15
105. In discrimination cases, the expertise of assessors is to assist the judge to evaluate the evidence, in terms of primary fact finding or the drawing of inferences in the context of the discrimination alleged.
106. Rule 35.15 (Assessors) applies where the court appoints one or more persons
, including where the appointment is made under s.114 EA 2010 Act
.  The process by which a judge may appoint an assessor is dealt with by CPR PD 35 Para 10, which provides that:
· not less than 21 days before making any such appointment, the court will notify each party in writing of the name of the proposed assessor, of the matter in respect of which the assistance of the assessor will be sought and of the qualifications of the assessor to give that assistance (para 10.1). 

· where any person has been proposed for appointment as an assessor, any party may object to that person either personally or in respect of that person's qualification (10.2).

· any such objection must be made in writing and filed with the court within 7 days of receipt of the notification referred to in para.10.1 and will be taken into account by the court in deciding whether or not to make the appointment. (10.3)

107. In Cary v Commissioner of Police for the Metropolis [2014] EWCA Civ 987, at paras 61-68, the Court of Appeal gave guidance as to how the above provisions should be applied:
(a)  
In all discrimination cases under the Equality Act 2010 the court must appoint one or more assessors unless satisfied that there is good reason not to. 
(b)  
To that end it is desirable that in discrimination cases the court should, at an early stage, address the questions (1) whether there is any reason not to have one or more assessors; (2) in respect of what matter(s) the assistance of the assessor(s) should be sought; (3) what sort of assessor(s) that should be; and (4) his or her identity(ies).

(c)  
In their preparation for trial the parties should consider these questions and, if possible, reach agreement on all or some of them. 
(d)  
When the court is considering directions for trial, if not before, the parties should apprise the court of the need to address questions (1)–(4) above. To the extent that there is agreement on any or all of those questions the matter can be put before the court for its approval (which must not be treated as a foregone conclusion).
(e)  
If the Court is invited to nominate a proposed assessor, the rules require the Court to give notice to the parties of the identity of the assessor at least 21 days before appointment.  This process must be carried out before the two month period before trial, because if objection is taken, fresh selection and notification will be required.

(f)  
“In selecting an assessor the court is entitled to seek assistance from any source that it may think valuable, including the parties, the regional employment judges, the Equality and Human Rights Commission and others. I see no reason in principle why the county court should not in many cases follow the procedure, said to be current, of contacting the relevant regional employment judges to discuss a prospective appointment.”
(g)  
The regional employment judge is likely to be assisted by receiving a summary of the particular issues in the case and a description of the matter(s) in respect of which the assistance of an assessor is needed, such as the case summary prepared for the first CMC.
(h)  
The selection of an assessor is issue specific, requiring an analysis of what assistance is needed to address them.  It is not necessary that the assessor should be a lay member of the Employment Tribunal.
(i)  
The parties should be told how the proposed assessor came to be put forward.
(j)  
The decisions in respect of selection and appointment of an assessor are judicial decisions, not administrative ones.
Conclusion
108. Housing lawyers, for good reason, focus on outcomes – usually the defence of the claim for possession of a home. But the Equality Act 2010 requires housing lawyers to think as discrimination lawyers and to focus on whether there is unlawful conduct.  If there is unlawful conduct, consideration should be given to raising both a defence and counterclaim.  A declaration of discrimination, an injunction and damages for injury to feelings are all outcomes which may be worth pursuing.
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