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HLPA meeting September 2015 
 

MONEY CLAIMS 
 

I am going to concentrate on housing disrepair claims but will also make reference to 
tenancy deposit claims and unlawful eviction/harassment claims 
 
Legal Aid not available? 
 
Legal Aid is available in; 
 

 Disrepair cases where there is a “serious risk of harm” 
 

 Counterclaims in possession proceedings 
 

 Harassment/unlawful eviction cases 
 
For a detailed guide see: 
 

1. Article by Sara Stephens and Jan Luba QC “Sorting myths from facts over 
housing cases” November 2014 Legal Action magazine. 

2. HLPA’s own guide at:  http://www.hlpa.org.uk/cms/2013/05/guide-to-housing-
legal-aid-after-laspo/ 
 

The following is an extract from the HLPA guide: 
 
Disrepair 
 
Funding is available for disrepair in relation to the removal or reduction of a serious risk 
of harm to the health or safety of the applicant/family member where: 

(a) the risk arises from the deficiency in the individual’s home 
(b) the individual’s home is rented or leased from another person 
(c) the services are provided with a view to securing that the other person makes 

arrangements to remove/reduce the risk. 
 
“Deficiency” is defined in the Guidance as any deficiency whether arising as a result of 
the construction of a building, an absence of maintenance or repair, or otherwise.  This 
will cover condensation dampness but that would not, in and of itself, constitute 
‘disrepair’ for the purposes of a civil claim. 
 
The FAQs make clear that only the disrepair element of a claim will be covered by Legal 
Aid.  Any damages element will have to be dealt with under an alternative funding 
arrangement.  
 
Possession Cases and Counterclaims 
 
Funding is available to pursue a counterclaim in possession proceedings.  The FAQs 
make clear that the restrictions to disrepair claims, as noted above, do not apply to 
counterclaims.  Therefore, funding will be available to pursue the damages element of a 
disrepair counterclaim.  Please note, however, the example of client conduct, as noted 
above, where a client has deliberately stopped paying rent in order to provoke 
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possession proceedings to bring a disrepair counterclaim.  Any application will need to 
be carefully worded to ensure the LAA don’t claim the client has ‘provoked’ the 
proceedings. 
 
 
Conditional Fee Agreements 
 
All chance since April 2013? 
 
Success Fee and insurance premium cannot be recovered from the other side 
even if you win. 
 
No need to give Notice of Funding to the opponent. 
 
The relationship with the client 
 
Are you going to take some of the client’s damages as a “success fee”? 
 
Liability for the opponent’s costs if the client loses.  Availablity of After the Event 
Insurance (“ATE”) 
 
There is a model CFA on the Law Society website at  
http://www.lawsociety.org.uk/support-services/advice/articles/new-model-conditional-fee-
agreement/.   This is designed for personal injury and clinical negligence cases but can 
be adapted for housing disrepair cases. 
 
Section 44 of the LASPO 2012 made substantial amendments to the Courts and Legal 
Services Act 1990 s.58 (Conditional fee agreements) and to s.58A (conditional 
fee agreements: supplementary).  Sections 58 and 58A are the statutory provisions 
which rendered conditional fee agreements enforceable, including CFAs that provided 
for a success fee.  
 
By s.46(2) of the 2012 Act, s.29 is omitted from the Access to Justice Act 1999. Section 
29 provided the statutory basis for the recovery by way of costs of premiums paid for 
insurance policies taken out against the risk of incurring costs liability. (Such a policy 
also falls within the definition of funding arrangement in r.43.2(1)(k). )  
 
The most important of the amendments made by s.44 is that made to s.58A(6) of the 
1990 Act. 
  
As amended by s.44 that sub-section now reads: 
A costs order made in proceedings may not include provision requiring the payment by 
one party of all or part of a success fee payable by another party under a conditional 
fee agreement. 
 
Finally, what are “Damages Based Agreements”? 
 
Practical Issues in money claims – 1. Small Claims 
 

 There are special rules for both housing disrepair and harassment/unlawful 
eviction claims  

http://www.lawsociety.org.uk/support-services/advice/articles/new-model-conditional-fee-agreement/
http://www.lawsociety.org.uk/support-services/advice/articles/new-model-conditional-fee-agreement/
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=11&crumb-action=replace&docguid=I4D40D150E44911DA8D70A0E70A78ED65&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=11&crumb-action=replace&docguid=I4D40D150E44911DA8D70A0E70A78ED65&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=11&crumb-action=replace&docguid=I129DE05096E111E1878AE35B0E9A2895&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=11&crumb-action=replace&docguid=I5FB13C10E42311DAA7CF8F68F6EE57AB&publication=CPR
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 For disrepair claims note that either the damages or the value of works 
need to be over £1,000 to put the claim in the fast track, not both. 

 Claims for harassment and unlawful eviction will not be allocated to the 
small claims track. 

 

 What happens in disrepair cases if the repairs works are completed before 
issue or before allocation? 

 
Extract from CPR 26.6: Scope of each track. 
 
(1) The small claims track is the normal track for- 
 (b) any claim which includes a claim by a tenant of residential premises against a 
landlord where- 
(i) the tenant is seeking an order requiring the landlord to carry out repairs or other work 
to the premises (whether or not the tenant is also seeking some other remedy); 
(ii) the cost of the repairs or other work to the premises is estimated to be not more than 
1,000; and 
(iii) the value of any other claim for damages is not more than 1,000. 
(3) Subject to paragraph (1), the small claims track is the normal track for any claim 
which has a value of not more than 10,000. 
(Rule 26.7(4) provides that the court will not allocate to the small claims track certain 
claims in respect of harassment or unlawful eviction.) 
 
If proceedings include a claim requiring the landlord to carry out works or other repairs, 
the claim form must state whether the cost of repairs is estimated to be more than 1,000 
and whether or not the claimant expects to recover more than 1,000 in respect of any 
claim for damages (CPR r.16.3(4) and Practice Direction to Pt 7A para.3.9). 
 
Irrespective of their value, harassment and unlawful eviction claims must be allocated 
either to the fast track or multi-track. (See r.26.7(4). 
 
The position relating to disrepair cases is less straightforward. If there is simply an action 
for damages for breach of repairing obligations, with no claim for an order requiring 
works to be carried out, the case will normally be allocated to the small claims track 
unless: 

1. (1) The financial value of the claim is 10,000 or more; or 
2. (2) the financial value of any claim for personal injuries is 1,000 or more (see 

CPR r.26.6(1)(a)(ii); or 
3. (3) there are abnormal circumstances. 

 
What happens if the landlord carries out the works before the matter is allocated to 
track?  Some landlords have employed the tactic, where works are completed before 
allocation, of pushing the claim into the small claims track. 
 
In Birmingham City Council v Avril Lee [2008] EWCA Civ 891 the court decided that, 
where the protocol is followed, the works are completed and the claim would then be 
allocated to the small claims track, the correct thing to do is to award the solicitors their 
costs up to the point the works are carried out. 
 
 

http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=17&crumb-action=replace&docguid=I0E095460E45011DA8D70A0E70A78ED65&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=17&crumb-action=replace&docguid=I89925970E44F11DA8D70A0E70A78ED65&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=17&crumb-action=replace&docguid=I0D5DF930E45011DA8D70A0E70A78ED65&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=17&crumb-action=replace&docguid=I0E095460E45011DA8D70A0E70A78ED65&publication=CPR
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Practical Issues in Money Claims:  2. The Housing Disrepair Pre-Action Protocol 
and Standard Directions. 
 

 The protocol was updated in April 2015 
 

 What claims does the pre-action protocol cover? 
 

 Experts 
 

 The model letter of claim 
 
 
Noteworthy changes in the new version of the protocol 

 The Protocol is clear that it does not apply in relation to claims that originate as 
part of a defence to possession proceedings in order to offset a landlord’s claim for 
rent arrears. 

 The two stage process of issuing an Early Notification Letter followed by a Letter 
of Claim has been replaced with the issue of one Letter of Claim at the outset 
(although the Protocol does still allow a tenant to send a notification letter if 
appropriate – e.g. if urgent repairs are needed). 

 The 20 working day time limits in relation to a response to the Letter of Claim and 
instruction of experts remain. 

 The new Protocol requires the parties to “take stock” of their respective positions, 
if the dispute has not been resolved after the Protocol has been followed, as a last 
ditch attempt to avoid Court proceedings – or at least narrow the issues that remain in 
dispute. 

 Where a limitation period is due to expire, tenants should now ask landlords to 
agree not to rely upon a limitation defence so that the parties can comply with the 
Protocol 

 
Extract from the Housing Disrepair Pre-action Protocol 
 
3.1 A disrepair claim is a civil claim arising from the condition of residential premises and 
may include a related personal injury claim (see 3.5 below). Although most claims are 
brought by a tenant against their landlord, this Protocol is not limited to such claims. It 
covers claims by any person with a disrepair claim including tenants, lessees and 
members of the tenant's family. The use of the word tenant in this Protocol is intended to 
cover all such people. 
3.2 The types of claim which this Protocol is intended to cover include those brought 
under Section 11 of the Landlord and Tenant Act 1985, Section 4 of the Defective 
Premises Act 1972, common law nuisance and negligence, and those brought under the 
express terms of a tenancy agreement or lease. It does not cover claims brought 
under Section 82 of the Environmental Protection Act 1990(which are heard in the 
Magistrates' Court). 
3.3 This Protocol does not cover disrepair claims which originate as counterclaims or 
set-offs in other proceedings i.e. where the tenant is seeking to have the compensation 
due for disrepair set against money claimed by the landlord (typically in a possession 

http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=35&crumb-action=replace&docguid=IA648E980E44A11DA8D70A0E70A78ED65&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=35&crumb-action=replace&docguid=I153F0C90E44911DA8D70A0E70A78ED65&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=35&crumb-action=replace&docguid=I153F0C90E44911DA8D70A0E70A78ED65&publication=CPR
http://login.westlaw.co.uk/maf/wlbo/app/document?src=doc&linktype=ref&publication=CPR&context=35&crumb-action=replace&docguid=I059E7890E44C11DA8D70A0E70A78ED65&publication=CPR
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claim for rent arrears). In such cases the landlord and tenant will still be expected to act 
reasonably in exchanging information and trying to settle the case at an early stage. 
3.4 The Protocol should be followed in all cases, whatever the value of the damages 
claim. 
3.5 Housing disrepair claims may contain a personal injury element. If the personal injury 
claim requires expert evidence other than a General Practitioner's letter, the Personal 
Injury Protocol should be followed for that element of the disrepair claim. If the personal 
injury claim is of a minor nature and will only be evidenced by a General Practitioner's 
letter, it is not necessary to follow the Personal Injury Protocol. If the disrepair claim is 
urgent, it would be reasonable to pursue separate disrepair and personal injury claims, 
which could then be case managed together or consolidated at a later date. 
 
 
Disrepair Claims standard directions 
 

There are standard directions for multi-track housing disrepair cases which can be found 
at:  https://www.justice.gov.uk/courts/procedure-rules/civil/standard-directions/list-of-
cases-of-common-occurrence 

 

The noteworthy features are: 

1. Provision for a Scott Schedule (see below) 

2. Single Joint Expert – who is the same expert who inspected at the pre-action 
protocol stage. 

This is what the Scott Schedule looks like.  

1) No 1  
Description 
of alleged 
item of 
disrepair 

2  Is there 
an issue 
of  
limitation? 
Y/N 

3  Does 
the  
Claimant 
allege 
 the item 
was 
 
reported? 
 If so, 
when? 

4  Does 
the  
Defendant 
admit  
the item 
was  
reported?  
If so, 
when? 

5 Works which the 
Defendant  
has done or scheduled to be 
done 

 

 
 
Maximising Damages in housing disrepair  cases – some tips 
 

 Calculate general damages as a percentage of the rent rather than an 
annual lump sum.  What about leaseholders? 
 

 Remember the Simmons v Castle uplift 

https://www.justice.gov.uk/courts/procedure-rules/civil/standard-directions/list-of-cases-of-common-occurrence
https://www.justice.gov.uk/courts/procedure-rules/civil/standard-directions/list-of-cases-of-common-occurrence
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 Different award for different heads of claim. 
 

 Beware claims for personal injury 
 

 Special Damages claims 
 
 
See annual “Housing Repairs Update” from Legal Action magazine for details of 
quantum awards in housing disrepair cases. 
 
Also – Nearly Legal- see http://nearlylegal.co.uk/category/housing-law-all/disrepair/ 
 
Key cases are still Wallace v Manchester City Council [1998] 30 HLR 1111 
and English Churches Housing Group v Shine [2004] EWCA Civ 434 
 
In Wallace, where the defects were rotten windows, a defective damp proof course 
causing mould behind an item of furniture, loose plaster in the bedrooms, the award 
amounted to just under 50% of the annualised rent [see Shine para 103] and in Shine 
the court considered that damages at 75% of the rent was appropriate for a period when 
Mr Shine was living in very poor conditions and even though the landlord was being 
reasonably responsive to his complaints [see para 116]. 
 
In Grand v Gill  [2011] EWCA Civ 554 the award amounted to about 30% of the 
annualised rent for the period when there was no heating.   For the period when the 
heating was working but defective the award amounted to about 12% of the annualised 
rent.   IN ADDITION the tenant was awarded a sum for damp plaster.  If this had been 
100% attributable to the defective heating this would have been 20% of the contractual 
rent.  However, because the dampness was only partly attributable to the lack of heating 
the award was only 5% of contractual rent.   Over the period of the disrepair as a whole, 
the award amounted to about 25% of the contractual rent. 
 
For long leaseholders see Jonathan Earle v Sotos Charalambous  [2006] EWCA  Civ 
1090.   
 
Simmons v Castle [2012] EWCA Civ 1039  provided for a 10% uplift in general damages 
for cases commencing after April 2013. 
 
 
Case Law update 
 

Uddin & Anor v LB Islington [2015] Civ 369 
 
Edwards v Kumarasamy [2015] EWCA Civ 20 

 

1.  Uddin v LB Islington 

 This was Islington’s appeal of a first instance decision awarding the tenants damages 
for breach of repairing obligations. 

http://nearlylegal.co.uk/category/housing-law-all/disrepair/
http://www.bailii.org/ew/cases/EWCA/Civ/2015/20.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/20.html
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The property was a maisonette on the basement and ground floors of a converted 
Victorian house. Soon after the start of the tenancy, the tenants complained of rising 
damp, which went unremedied for, it appears, many years. Works in 2009 had not 
prevented the problem.  At first instance trial, the Judge held for the tenants, finding a 
defective damp proof course caused the rising damp and that there was a breach of s.11 
repairing obligations. 

Islington argued that the Judge at first instance was wrong to find that there was a 
defective damp proof course, as there was no damp proof course. From there, the 
argument appears to have been that this was an inherent defect. 

The judgment gives few details of Islington’s argument, but there is a line of cases such 
as Pembery v Lamdin [1940] 2 All ER 434, Post Office v Aquarius Properties Ltd [1987] 
1 All ER 1055, and Janet Reger International v Tiree [2006] EWHC 1743 (Ch), where an 
absence of deterioration (where there were absent or even defectively installed DPCs) 
meant a lack of liability for works to rectify damp penetration. As per Pembery, works 
would involve giving the tenant a different thing from that which was demised. It would 
be an improvement. 
 
The Court of Appeal disagreed. If there was no DPC, resulting in rising damp, the first 
question was whether it had resulted in disrepair. The mere existence of damp was not 
disrepair. If there was damage or deterioration, such as defective plaster, the repairing 
obligation would be engaged and might extend to installing a DPC to prevent further 
damage (as per Elmcroft Developments Ltd v Tankersley-Sawyer (1984) 15 HLR 63). 
While Elmcroft concerned an ineffective DPC, the same principle applied where there 
was no DPC. 

Thus an inherent defect could give rise to liability for breach of repairing obligation if it 
gave rise to damage, and may require remedying of the inherent defect as a part of the 
repairing obligation. 

In the present case, there was some evidence of a post-Victorian DPC, which was 
clearly ineffective or had become so, but in any event, the Judge’s decision was that, 
whether or not there was a DPC, there was a duty to repair and the existence of the 
rising damp and the damage it had caused indicated a failure to repair by Islington. 

Although a restatement of existing principles, the same arguments in Uddin would affect 
cases involving any inherent defect, such as poor insulation causing condensation 
dampness.   If the dampness is bad enough to cause damage to the structure and 
exterior, the landlord could be liable and would have to remedy the damage. 
 
 
2. Edwards v Kumarasamy [2015] EWCA Civ 20 

NB.  Permission to appeal to the Supreme Court has been given in this case. 

Mr Edwards rented a second floor flat from Mr Kumarasamy. Mr K was the leaseholder 
of that flat, but did not own any other part of the property. Mr K’s lease granted him “the 
right to use on foot the entrance hall, lift and staircases giving access to the flat; the right 
to use an access road and parking space and the right to use the Bin Store (which is 
part of the Communal Areas as defined) and other facilities provided by the landlord. 

http://www.bailii.org/ew/cases/EWHC/Ch/2006/1743.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/20.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/20.html
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Regulations forming part of the lease in fact require all domestic rubbish to be placed in 
the Bin Store.” 

While the freeholders of the block covenanted under Mr K’s lease to “keep the 
Communal Areas in good and substantial repair, and to keep passageways and 
footpaths forming part of the building in good order and condition”, the lease also 
contained a clause limiting the freeholder’s liability for any defect unless the tenant (Mr 
K) had given notice of it and freeholder had had a reasonable time to carry out repairs. 

Mr E was taking rubbish out to the Bin Store when he tripped over an uneven paving 
stone in the pathway between the front door of the block and the communal bins in the 
car park and injured his knee. It is worth noting that this paved path was the principal 
means of access to the whole block of flats. It was common ground that Mr E had not 
given previous notice of the uneven slab to Mr K, nor had Mr K to the freeholder. 

Mr E brought a claim under s.11 Landlord and Tenant Act 1985 against Mr K. 

At first instance, the DDJ found that the path was part of the structure and exterior of the 
flat, so fell under Section 11(1). Damages of £3750 were awarded. This was overturned 
on appeal to a Circuit Judge, who found it was not part of the structure and exterior. 
However, a new argument was raised by Mr E before the CJ, that Mr K’s liability for the 
path fell under s.11(1A). The CJ found that this liability was not engaged because there 
had been no notice of the defect. 

Hence to the Court of Appeal. 

S.11 Landlord and Tenant Act 1985 (as amended) provides – as far as relevant: 

(1) In a lease to which this section applies …there is implied a covenant by the lessor— 
(a) to keep in repair the structure and exterior of the dwelling-house (including drains, 
gutters and external pipes)… 
(1A) If a lease to which this section applies is a lease of a dwelling-house which forms 
part only of a building, then, subject to subsection (1B), the covenant implied by 
subsection (1) shall have effect as if— 
(a) the reference in paragraph (a) of that subsection to the dwelling-house included a 
reference to any part of the building in which the lessor has an estate or interest… 
… 
(1B) Nothing in subsection (1A) shall be construed as requiring the lessor to carry out 
any works or repairs unless the disrepair (or failure to maintain in working order) is such 
as to affect the lessee’s enjoyment of the dwelling-house or of any common parts, as 
defined in section 60(1) of the Landlord and Tenant Act 1987, which the lessee, as such, 
is entitled to use. 
(3A) In any case where— 
(a) the lessor’s repairing covenant has effect as mentioned in subsection (1A), and 
(b) in order to comply with the covenant the lessor needs to carry out works or repairs 
otherwise than in, or to an installation in, the dwelling-house, and 
(c) the lessor does not have a sufficient right in the part of the building or the installation 
concerned to enable him to carry out the required works or repairs, 
then, in any proceedings relating to a failure to comply with the lessor’s repairing 
covenant, so far as it requires the lessor to carry out the works or repairs in question, it 
shall be a defence for the lessor to prove that he used all reasonable endeavours to 
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obtain, but was unable to obtain, such rights as would be adequate to enable him to 
carry out the works or repairs 

There were two key issues before the Court of Appeal. 

i) Were the paving stones part of the ‘building’ for the purposes of s.11(1A)? 
ii) Did liability under s.11(1A) arise only on notice of the defect? 

First, the Court of Appeal found that Mr K’s “right to use the front hall, the car parking 
space and bin store and other facilities provided by the landlord take effect as legal 
easements. He therefore has an estate or interest in the paved area where Mr Edwards 
sustained his accident”. This will be of wider effect, as any leaseholder landlord in a 
block will usually have similar rights to common parts, access ways etc.. So s.11(1A) will 
apply in respect of those areas, given that a right to use them is to be taken to be 
equivalent to ‘an interest’ in those parts. 

The answer to i) was fairly brief. The ‘building’ in s.11(1A) must be understood as 
‘structure and exterior of the building’ (Niazi Services Ltd v van der Loo [2004] EWCA 
Civ 53). The paved path, as the entrance way to the building, should be considered as 
part of the exterior (Brown v Liverpool Corporation (1983) 13 HLR 1). It was the ‘exterior 
of the front hall’. 
 
On ii) the Court of Appeal (rightly) observed that the common law position was that 
liability for lack of repair commenced as soon as the defect arose. “The general rule is 
that a covenant to keep premises in repair obliges the covenantor to keep them in repair 
at all times, so that there is a breach of the obligation immediately a defect occurs”. The 
exception to this rule is where the defect arises in the demised premises themselves, in 
which case liability arises only when the landlord “has information about the existence of 
the defect such as would put a reasonable landlord on inquiry as to whether works of 
repair are needed and he has failed to carry out the necessary works with reasonable 
expedition thereafter” (British Telecommunications plc v Sun Life Assurance Society 
plc [1996] Ch 69). 

In terms of this case, there is also a common law principle on easements, where “there 
has been an express grant of an easement the grant will carry with it an ancillary right on 
the part of the dominant owner to carry out repairs on the servient owner’s land in order 
to make the easement effective. Thus in the case of the grant of a right of way the 
dominant owner is entitled to repair the way.” On this principle, Mr K did have the right to 
repair the path, something that the Judge below had considered that he did not. 

The interrelation of common law and s.11(1A) had been dealt with by the Court of 
Appeal in Passley v Wandsworth LBC (1998) 30 HLR 165, where pipes on the roof of a 
block had fractured in a cold snap, flooding Mr P’s flat. Wandsworth were found to be 
liable under the covenant irrespective of notice. 
 
The landlord’s covenant to repair under the statutory covenant depended on the facts, 
whether the defect was part of ‘the structure or exterior’. This was regardless of the 
extent of the demise (Campden Hill Towers Ltd v Gardner [1977] QB 823).  

Lastly, there was no provision for notice in, or attached to s.11(1A) in statute, despite the 
pre-existing common law position. 

http://www.bailii.org/ew/cases/EWCA/Civ/2004/53.html
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S.11(1A) did not only apply to defects that in the structure and exterior of the building 
that affected the demise: 

Although this might be a pragmatic way of limiting the landlord’s liability I cannot find it in 
the words of the statute. An argument of this nature would have been equally applicable 
to the landlord’s covenant considered in Sun Life, and indeed a similar argument was 
advanced on the landlord’s behalf. But in Sun Life, as we have seen, the critical division 
was between what was demised and what was not. Moreover, as I have said we are in 
the territory of implied terms, and necessity rather than mere reasonableness is the 
touchstone. 

S.11(3A) was not rendered useless by immediate liability, contra Mr K’s argument. While 
the landlord might not have had the chance to use ‘reasonable endeavours’ to get the 
superior landlord to carry out works without notice, it would still operate to limit liability 
over an extended period: 

I acknowledge that a conclusion that liability arises without notice does mean that 
section 11 (3A) has a lesser effect than it might otherwise have had. But it is by no 
means useless. It is a commonplace that a liability to repair is frequently a continuing 
liability and many tenants make claims for loss and discomfort sustained over lengthy 
periods. In the Niazi case, for instance the complaint lasted for the best part of three 
years. In such a case section 11 (3A) would enable the landlord to stop liability from 
continuing to accrue. 

For these reasons, the appeal was allowed. 

In some part, this is simply a confirmation of Passley v Wandsworth principles on 
immediate liability on the defect arising, without notice. But there are some very 
interesting additions. 

The disrepair to ‘structure and exterior’ under the extended S.11(1A) covenant does not 
have to directly affect the tenant’s demised property. 

The landlord’s ‘interest’ in the part of the ‘building’ – construed as ‘structure and exterior’ 
– can be a right of use or passage granted under the lease, in effect an easement. 

The common law right of the dominant owner of an easement to carry out repairs to the 
subservient owner’s property – in situations where the claimant’s landlord is a 
leaseholder, this could well be of significance. 

There is a lot worth thinking about here in respect of disrepair claims, both under section 
11, and, in respect of the easement right to repair point, perhaps some disrepair claims 
by leaseholders too, where there is an intermediate head leaseholder (as s.11 doesn’t 
apply). 

Andrew Brookes 

Anthony Gold 

Andrew.brookes@anthonygold.co.uk 020 7940 4080  

mailto:Andrew.brookes@anthonygold.co.uk
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