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1. These notes are concerned with the rights of occupiers of residential property to live peacefully 

in their homes and the legal remedies available when this is threatened.  

 

2. The majority of tenants and licensees have protection under both the criminal and the civil law 

against harassment and cannot be evicted without a court order whilst in actual occupation.  

 

3. This paper will focus on the civil remedies. In particular, it will consider: 

a. The causes of action available to an occupier and the conditions that must be 

established in order to bring any of them to court.  

b. What can be done by an occupier who appears not to have a cause of action in common 

law or statute.  

c. The remedies available to an occupier after an eviction without a court order.  

d. How damages are assessed.  

e. The practical steps that need to be taken before issuing a claim.  

 

4. For more detail, please refer to Arden QC, Chan and Madge-Wyld’s Quiet Enjoyment, 7th 

edition, LAG.  

 

CAUSES OF ACTION 

5. There are a number of possible causes of action, some or all of which may be available to a 

variety of types of occupies depending on the circumstances of the case. The causes of action 

fall into two broad categories of action: breach of contract and tort.   

 

- BREACH OF CONTRACT 

6. Of particular relevance to cases of harassment and unlawful eviction are:  

(i) The implied covenant of quiet enjoyment.  

(ii) The implied term not to derogate from grant.  

 

Covenant of quiet enjoyment 

Who can sue? 

7. It is a term of all tenancies that the landlord promises that the tenant shall be allowed to use the 

premises without interference. This promise is automatically implied into every tenancy even if 

not stated and does not cease if the tenant breaches a term of the tenancy (such as by failing to 

pay rent). Accordingly, all tenants may sue for breach of quiet enjoyment.  

 

8. A licensee may not sue for breach of quiet enjoyment, but it is arguable that a similar right is 

implied into a contractual licence where to hold otherwise would frustrate the terms of the 

licence. As an example, a term for quiet enjoyment was implied into a licence agreement which 

gave a student the right to occupy a room in a hall of residence: Smith v Nottinghamshire CC 

(1981) Times, 7 November, CA.  

 

 

 



 

 

Who can be sued? 

9. Only the landlord may be sued for breach of the covenant. The essence of a contract is the 

agreement between the parties, any action can only arise between them.  

 

Examples of breach 

10. For there to be a breach of covenant, there must be a substantial interference with the tenant’s 

ability to use the property in any ordinary, lawful way. Potential scenarios where this cause of 

action is available are: 

a. The landlord evicts the tenant from the property before the tenancy has been 

determined, e.g. changes the locks before obtaining a court order.  

 

b. The landlord carries out acts of harassment such as threatening eviction, repeated calls 

at the property, shouting threats, cutting off utility supplies: see Kenny v Preen [1963] 1 

QB 499, CA.  

 

c. The landlord carries out repair works, failing to take all reasonable steps to minimise 

disturbance during works: Goldmile Properties Ltd v Lechouritis [2003] EWCA Civ 49, 

[2003] P&CR 1.  

 

What remedies are available? 

11. An injunction requiring the landlord to re-admit the tenant to the property or to cease the 

conduct that is breaching the covenant.  

 

12. Damages can be claimed, but are limited to special damages. It is important, therefore, to plead 

alongside another cause of action such as trespass, otherwise the evicted tenant will not be able 

to recover general damages for the anxiety, shock, discomfort or inconvenience of the eviction: 

Branchett v Beaney (1992) 24 HLR 348, CA.  

 

Derogation from grant 

13. It is an implied term of any tenancy agreement that a landlord must not derogate from his or her 

grant. Where a landlord lets part only of his or her land for a particular purpose and retains part, 

there is an implied obligation that s/he must not do anything that makes it materially less fit for 

that purpose.  

 

14. The covenant obliges landlords not to take away any easements that were granted (expressly or 

by implication) when the tenancy was created. E.g. the cause of action is available where the 

landlord has prevented the tenant gaining access to the premises.   

 

-  TORTS SPECIFIC TO UNLAWFUL EVICTION 

 Breach of Protection from Eviction Act 1977, ss.3 and 3A 

15. PEA 1977, s.3(1) prevents an owner of residential property from recovering possession against 

certain occupiers of residential premises without a court order.  

Who can sue? 

16. All tenants and licensees of premises that have been let as a dwelling and any person lawfully 

residing in the premises except under: 



 

 

a. A statutorily protected tenant, or  

b. An excluded tenancy or licence. 

 

17. A statutorily protected tenant is: 

a. A protected tenant under the Rent Act 1977.  

b. An assured tenant including assured shortholds. 

c. A long leaseholder or business tenant (within the meaning of Landlord and Tenant Act 

1954). 

d. A protected agricultural tenant.  

 

18. The following are excluded occupiers (as set out in s.3A, PEA 1977): 

a. Someone sharing with a resident landlord or a member of a resident landlord’s family.  

b. Licensees granted as temporary expedient to a trespasser or for other than for money or 

money’s worth.  

c. Holiday accommodation.  

d. The licence of a public sector hostel within the meaning of s.622, Housing Act 1985.  

e. Accommodation provided to an asylum seeker or a temporarily displaced person.  

 

19. The occupier is only entitled to this protection if s/he occupies the accommodation as a 

dwelling. A ‘dwelling’ has been held to be an occupier’s residence or home, where s/he lives 

and has included a room without cooking facilities: Uratemp Ventures Ltd v Collins [2002] 1 

AC 301. Although, licensees of temporary accommodation provided under the Housing Act 

1996 have also been held not to occupy such premises as a dwelling: Desnousse v Newham 

LBC [2006] EWCA Civ 547; [2006] QB 831 and R(CN) v Lewisham LBC [2013] EWCA Civ 

804.  

 

20. Examples of occupiers enjoying protection under s.3 are: 

a. Restricted contract tenants. 

b. Tenants who have ceased to be assured because they no longer occupy as their only or 

principal home. 

c. Licensees of private hostels.  

 

Who can be sued? 

21.  This cause of action is limited to claims against the “owner” of the premises. The “owner” is 

defined as “the person who, as against the occupier, is entitled to possession (of the premises).” 

 

Availability 

22. Whenever an owner has taken possession of premises without a court order (subject to the 

exceptions mentioned).  

 

What remedies are available? 

23. An injunction to readmit the tenant or licensee to the property.  

 

24. Damages are available, including general, special, aggravated and exemplary.  



 

 

 

 

- Breach of s.27, Housing Act 1988 

Who can sue? 

25. This cause of action is available to all tenants that occupy premises that have been let as a 

dwelling, except those excluded by s.3A, PEA 1977.  

 

Who can be sued? 

26. This action can only be taken against the landlord. Where the acts in question have been 

committed by the landlord’s agent, the landlord will be liable: Sampson v Wilson [1996] Ch 38, 

(1996) 29 HLR 18, CA.   

 

Availability 

27. Under s.27, HA 1988, a residential occupier can claim compensation from his of her landlord 

where the landlord (or any other person acting on his or her behalf): 

a. Unlawfully evicts a residential occupier (as defined by PEA 1977, s.1);  

b. Causes him/her to leave as a result of attempting to unlawfully evict him/her; or 

c. Causes him/her to leave as a result of committing an act or acts, knowingly or with 

cause to believe, that the conduct is likely to make the occupier give up 

accommodation.  

 

28. ‘Landlord’ means “the person who, but for the occupier’s right to occupy, would be entitled to 

occupation of the premises, and any superior landlord under whom that person derives title”: 

s.27(9)(c), HA 1988.  

 

29. A landlord does not have to hold the legal interest. Where the eviction took place between 

exchange of contracts and completion of sale, the prospective purchaser (who at the time only 

held an equitable interest) was held to be the landlord and so liable: Jones & Lee v Miah & 

Miah (1992) 24 HLR 578, CA.  

 

Statutory defence 

30. It is a complete defence if the landlord: 

a. Reinstates the tenant to the property before the proceedings are finally disposed of: 

s.27(6).  

b. Had reasonable cause to believe the tenant had abandoned the property: s.27(8).  

c. Had reasonable grounds for the acts complained of (in cases where liability arises by 

virtue of the doing of acts or withdrawal of services): s.27(8). 

 

What remedies are available? 

31. Damages are available in accordance with s.28, HA 1988.  

 

- Trespass to land 

32. Any unlawful entry onto land, or unlawful placing of something on the land, constitutes the tort 

of trespass. 



 

 

 

 

Who can sue? 

33. Anyone in possession of land may sue for trespass to land, so long as possession is exclusive.  

 

34. This includes owners, tenants, trespassers in adverse possession and tenants excluded under 

s.3A, PEA 1977 during their tenancy.  

 

35. It does not include a licensee, as s/he does not occupy the land with exclusive possession.  

 

Availability 

36. An unlawful eviction will amount to a trespass to land if the landlord has re-taken possession of 

the property, which will include preventing the tenant from returning. A trespass is committed 

as soon as the person enters on the land without permission, or fails to leave the land when 

requested to do so.  

 

37. It is not necessary to show any harm in order to sue for damages for trespass.  

 

What remedies are available? 

38. An injunction can be sought to prevent the trespass from continuing or occurring again in the 

future.  

 

39. Damages are available including general, special, aggravated and exemplary.  

 

- OTHER USEFUL CAUSES OF ACTION 

40. Other causes of action to bear in mind that may be available are: 

a. Nuisance.  

b. Breach of Protection from Harassment Act 1997, s.3.  

c. Assault or battery (trespass to the person). 

d. Trespass to goods.  

e. Conversion 

f. Intimidation.  

g. Breach of Human Rights Act 1998.  

 

 

- WHAT IF THE ABOVE CAUSES OF ACTION ARE NOT AVAILBLE?  

41. Certain types of occupiers appear to not have a cause of action if unlawfully evicted, including  

a. freeholders when evicted by his/her mortgagee, or  

b. a tenant or licensee, whose tenancy or licence has come to an end, and is an excluded 

tenant of licensee pursuant to s.3A, PEA 1977.  

 

42. Such occupiers have rights to occupy until terminated in accordance with the terms of their 

tenancy or licence. If a licence agreement does not specify length of notice, a landlord must 

give reasonable notice: Minister of Health v Belotti (1944) KB, 298, CA.  

 



 

 

 

 

REMEDIES 

-  INJUNCTIONS 

43. An injunction can be sought from the civil court to direct somebody to do (or not to do) 

something, e.g. to cease acts of harassment or to re-admit an evicted occupier. It is a 

discretionary remedy and the court has to be satisfied that damages alone are not an adequate 

remedy. Usually, where an occupier has lost a home, this requirement is easily satisfied.  

 

44. Injunctions may be interim (made during the course of proceedings) or final (made at the end 

of trial).  

 

45. Interim injunctions may be: 

 

a. On notice – county court rules require three clear days’ notice to be given to the other 

party of the application; or 

b. Without notice – usually in emergencies where there is no time for notice. Due to the 

risk to an absent party, these are normally made for a short period with a return date in a 

few days to enable the absent party to come back to make representations.  

 

46. An injunction has no effect until served personally on the person named in the Order. Breach of 

an injunction can lead to a fine and/or imprisonment for contempt of court.  

 

-  DAMAGES 

47. Whether damages are available and the extent depends on the cause of action pursued.  

 

48. As a general rule, compensation in civil proceedings is calculated as the loss to the victim. 

Where there has been a breach of contract, usually the law will attempt to put the party who has 

suffered in the position s/he would have been in had the contract been properly fulfilled: 

Robinson v Harman (1848) 1 Ex 850. An action in tort usually intends to restore the party who 

has suffered loss to the position s/he would be in had the tort complained of not taken place.  

 

-  Causation and remoteness of damage 

49. A person can only claim for loss that arises directly and naturally from the conduct complained 

of.  

 

50. For breach of contract (e.g. breach of quiet enjoyment), recoverable losses are limited to those 

the landlord would have realised that results from the breach. This would cover the expenses of 

staying in alternative accommodation.  

 

51. For tortious claims, losses arising from the harassment or unlawful eviction can be claimed. For 

some torts, only losses that were reasonably foreseeable can be claimed.  

 

52. In Kuwait Airways Corp v Iraqi Airways Co [2002] UKHL 19, [2002] 2 AC 883, the House of 

Lords drew a distinction between someone who dishonestly converts another’s goods and 



 

 

someone who does so innocently. Both are liable in damages, but the person acting dishonestly 

is liable for all loss that flows directly from the breach. The case involved conversion of goods, 

but arguably the distinction applies equally to other torts.  

 

- Types of damages 

53. For examples of damages awarded, see Chapter 3, Quiet Enjoyment and Housing Law 

Casebook. In addition, see Recent Developments in Housing Law – Luba QC and Madge, Legal 

Action.  

 

General damages 

54. General damages can be claimed for, among other things, harm, discomfort, loss of enjoyment, 

pain and suffering, shock, physical injury and inconvenience.  

 

55. As a general rule, such damages are only recoverable in tort and not in contract.  

 

56. Courts now commonly award a daily rate for time spent in inferior accommodation and an 

amount for the effect on the occupier of the eviction.  

 

Special damages 

57. Specials reflect the value of specific items of property, which have been destroyed or damaged, 

e.g. clothing and belongings thrown away during an eviction.  

 

58. Note that it is the market value of the item lost, as at the date it was taken, which is 

recoverable, not its purchase price. The cost of buying replacements will be a guide to value. 

The court will only award reasonable, proper and necessary expenditure, although will take 

into account the emergency nature of the situation. 

 

Aggravated damages 

59. Aggravated damages are awarded to compensate the claimant for injury to his or her feelings 

and aggravation generally. Awards are commonly made in cases involving the use or threat of 

violence, or where the claimant has been particularly demeaned.  

 

60. These are not available in contract: Branchett v Beaney (1992) 24 HLR 348, CA.  

 

61. Although there is some overlap with general damages, it is always worth claiming aggravated 

damages too because unlawful eviction cases usually involve a degree of aggravation. Note in 

Drane v Evangelou [1978] 1 WLR 455, Lawton LJ held: 

 

“To deprive a man of a roof over his head is, in my judgment, one of the worst torts 

which can be committed. It causes stress, worry and anxiety.” 

 

      Exemplary damages 

62. Exemplary damages are punitive rather than compensatory. They are available to punish the 

defendant and to deter him or her from similar behaviour in the future.  

 



 

 

63. The court will consider whether the breach of the law was calculated to profit the wrongdoer 

even if damages were awarded against him or her: Rookes v Barnard [1964] AC 1129, HL.  

 

64. It is not necessary to prove actual profit, rather that the notice of the landlord’s action was to 

profit in some way from his or her actions: Mafo v Adams [1970] 1 QB 548, CA.  

 

65. They can only be awarded in respect of tort: Guppy’s (Bridport) Ltd v Brookling (1984) 14 

HLR 1, CA.  

 

66. Given what is said by Lawson LJ in Drane above, it would be thought that exemplary damages 

would be for sizeable awards. However, considering the examples of previous county court 

cases, awards tend to be low to moderate. Arguably, awards should be much higher in the face 

of rising rents, in order to meet the purpose of prevent landlords from obtaining a reward for 

his wrong-doing, as landlords may be more willing to risk an unlawful eviction to avoid the 

time and expense (particularly with increased court fees) of going to court, and in comparison 

to awards for other torts. See article ‘Deterring unlawful eviction: a plea to district judges’, 

Riccardo Calzavara (Arden Chambers), Journal of Housing Law, 2015.  

 

-  Housing Act 1988, ss.27 and 28 

67. Where a landlord has breached s.27, HA 1988, damages are available under s.28. Damages are 

calculated as the difference between the value of the landlord’s interest with the occupier 

enjoying the right to occupy and the value of the interest with vacant possession: s.28(1).  

 

68. The values are taken at the time of the eviction.  

 

69. The interest of the landlord to be valued is that of the whole building in which the premises are 

situated. Accordingly, where the landlord owns the whole building, but the tenancy in question 

relates to a flat, the difference in value is to the house not just the flat.  

 

70. The legal status of the occupier is key. The greater the statutory protection from eviction, the 

greater the damages should be. E.g. the presence of an assured shorthold tenant whose tenancy 

is at a market rent is unlikely to have any – or any real – effect on the value of the property: see 

Melville v Bruton (1996) 28 HLR 319, CA.  

 

71. In Loveridge v Lambeth LBC [2014] UKSC 65, the Supreme Court has held that, when 

assessing statutory damages for unlawful eviction of a secure tenant by a local authority under 

s.28, HA 1988, the valuation exercise must proceed on the basis that the tenant is – and remains 

– a secure, rather than an assured tenancy. The Court noted that this led to damages far in 

excess of any actual loss and suggested that Parliament revisit the matter.  

 

 

 

 

 



 

 

PRACTICAL STEPS 

Public Funding 

72. The standard criteria under reg. 39, Civil Legal Aid (Merits Criteria) Regulations 2013, apply. 

In cases of unlawful eviction, reg.62(2)(b), requires the landlord to have been notified of the 

individual’s complaint and have been given a reasonable time to resolve the matter.  

 

73. Prospects of success may be borderline provided the case is of overwhelming importance to the 

individual: reg. 62(1)(b) and reg.43.  

 

74. If the tenant is re-admitted to the property and the case is primarily for damages, the prospects 

are: 

 

a. Very good – the likely costs must not exceed the likely damages;  

b. Good – the likely damages must exceed the likely costs by two to one;  

c. Moderate – the likely damages must exceed the likely costs by four to one: reg.62(1)(b) 

and reg.42.  

 

Issuing the claim 

75. To commence proceedings, the following documents are required: 

a. Claim form (N1); 

b. Particulars of Claim; 

c. If an injunction is applied for, an application notice (form N16A);  

d. Witness statement setting out: 

i. The premises – address, room, flat/house, who else lived there; 

ii. The status of the occupier; 

iii. Details of the tenancy or licence, including landlord name;  

iv. What has been done, by whom, to whom and when;  

v. The effect on the occupier – distress, nowhere to sleep, property damaged etc.; 

vi. Evidence of occupation such as rent book, tenancy agreement, letters, bills etc. 

vii. Personal circumstances of occupier; 

viii. If the injunction application is made without notice, the reason why no notice 

has been given (CPR 25APD3.4); 

ix. If the landlord has refused to re-admit the occupier, details of this. Any 

telephone conversations should be confirmed by letter, which should also 

include the suggestion that the defendant seek independent legal advice. Such 

letters can be exhibited to the statement.  

 

76. If an application is being made without notice for an interim injunction, the court should be 

warned in advance to ensure there is a judge available to hear the application.  

 

Actions against the Police? 

77. It is worth considering whether the occupier also has a claim against the Police. Were the 

Police called? Did they take the side of the landlord and physically eject the occupier? In 

Naugton v Whittle and Chief Constable of Greater Manchester Police, Manchester County 



 

 

Court, 30/11/09 (Legal Action, July 2010). Mr Naughton was subject to harassment from his 

landlord and unlawfully evicted. When the Police were called, they threatened Mr Naughton 

with arrest for breach of the peace. The Police then physically removed him from the property 

and he was locked out. Mr Naughton brought a claim against the landlord and the Chief 

Constable (for trespass to the person). The Police settled, paying £2,500.  

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 
 

  
 


