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1 Possession proceedings 
 
 
Council had not granted an introductory tenancy where wrong agreement used in error 
Wandsworth LBC v Tompkins  
[2015] EWCA Civ 846 
 
Mr and Mrs T had made a homelessness application to the Council. They were offered 
temporary accommodation pending the Council's decision. However, when they went to 
the Council's offices, they were offered and signed up for an introductory tenancy. Their 
solicitors advised them that now they had an introductory tenancy of a property and that 
they should therefore withdraw their homelessness application. The Council responded 
that the introductory tenancy form had been used in error.  Subsequently, the Council 
brought possession proceedings to end the introductory tenancy during the one-year 
probationary period, but they were one day too late in starting the proceedings.The 
Council then amended the claim form to plead that the tenancy was incapable of taking 
effect as an introductory tenancy. 
 
T argued that they had been granted an introductory tenancy by way of a Housing Act 
1996 Part 6 allocation. However, the Council argued that the effect of the agreement 
depended on the statutory provisions which govern it.  As the tenancy had been granted 
under homelesness duties, it could not be a secure tenancy because temporary 
accommodation granted in the course of homelessness functions could not be secure 
(Schedule 1, para 4, Housing Act 1985). 
 
The Court of Appeal held that the tenancy was not an introductory tenancy. It held that T's 
argument “concentrates on the form rather than the circumstances of the grant”. The 
tenancy was granted under s.188, Housing Act 1996 as interim accommodation pending 
a decision as to intentionality. Although the wrong tenancy form had been used, this did 
not alter the statutory function under which the tenancy was granted.   
 
 
Nicholas v Secretary of State for Defence 
High Court (Chancery Division)  24 August 2015 
Legal Action, October 2015, p.40 
 
In this case, the Secretary of State applied to the High Court for a writ of possession, 
without notice to the occupier, N. The first that N knew of the eviction was when she 
awoke one morning to find High Court enforcement officers in the process of changing the 
locks to the property. 
 
N's application to set aside the writ of possession was successful. Under CPR 83.13(8), 
notice of an application for a writ of possession must be given to every occupier. 

http://mandrillapp.com/track/click/30615080/nearlylegal.co.uk?p=
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Accordingly, permission should not have been granted. The failure to provide notice, 
which deprives the occupier of an opportunity to apply to the court for relief, is a sufficient 
basis on which to set aside a writ of possession after it has been executed. 
 
Is the test for admission of an Equality Act defence the same as for a human rights 
defence? 
Akerman-Livingstone v Aster Communities Ltd 
[2015] UKSC 15 
 
Mr A-L suffered from a severe prolonged duress stress disorder. In 2010, he applied to 
Mendip District Council as homeless. The Council accepted a duty to house him under 
s.193(2), HA 1996 and arranged for a housing association, Aster Communities Ltd 
(“Aster”), to provide him with non-secure temporary accommodation. Subsequently, the 
Council offered him permanent accommodation, which he refused. The Council decided 
that its duty towards him was discharged. Aster then claimed possession of the temporary 
accommodation. A-L sought to defend the proceedings on the basis that his eviction 
would amount to discrimination contrary to section 15, Equality Act 2010.  
 
S.15, EA 2010, provides that discrimination occurs where one person discriminates  
against a disabled person because of “something arising in consequence” of the disability  
and it cannot be shown that the discrimination is a proportionate means of achieving a  
legitimate aim. 
 
Aster contended that, in the light of the purpose of obtaining possession, which was to 
make the property available to another homeless person, A-L did not have a “seriously 
arguable” case that his eviction would amount to unlawful discrimination. The county court 
judge, applying the case law on article 8, ECHR, by analogy, agreed that the defence was 
not seriously arguable and made a possession order. The High Court and Court of Appeal 
agreed .The Court of Appeal held that the approach required by section 15 was the same 
as the approach of the Supreme Court to proportionality under article 8 in Manchester CC 
v Pinnock and Hounslow LBC v Powell.  
 
A-L's appeal to the Supreme Court was upheld. A disability discrimination defence could 
not, except in rare cases, be summarily decided at an initial hearing in the county court 
without giving the disabled tenant and the landlord time to put their case fully. Lady Hale 
said that through the Equality Act: 
 

“Parliament has expressly provided for an extra right to equal treatment - for 
people to be protected against direct or indirect discrimination in relation to 
eviction. Parliament has further expressly provided, in section 15, for disabled 
people to have rights in respect of the accommodation which they occupy which 
are different from and extra to the rights of non-disabled people.” 

 

In considering a defence entered by a disabled tenant, the court should take a ‘structured 

approach’. This involves considering the following factors in turn: 

 the landlord’s aims in taking the step to evict the tenant/occupier;   

 whether or not there is a rational link between the landlord’s aim and the 

proposed eviction of the disabled tenant;  

 whether evicting the tenant is no more than is necessary to achieve that aim; 

and 

 whether the eviction strikes a fair balance between the landlord’s aims and the 

disadvantages to the disabled person. 
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A chalet which tenants had constructed on a plot in a mobile homes resort had become 
part of the land and was held on an assured tenancy 

Spielplatz Ltd v Pearson 
[2015] EWCA Civ 804  28 July 2015 

 
P was a tenant of a plot in a naturist resort. The resort comprised various plots which the 
freeholder S let to its members, many of whom had constructed chalets on them. Some of 
the plots were designed for holiday or seasonal use, but others were designated for all-
year-round occupation. S was not involved in the installation or construction of the 
chalets.  
 
P's plot contained a single-storey wooden chalet. They had become tenants of the plot in 
1992 when the freeholder granted an annual tenancy to them and the previous tenants 
sold the chalet to them. They initially used the chalet only at weekends, but later began to 
live in it permanently. S served a six-month notice to quit on P. P contended that they 
were assured tenants, and could not be evicted other than on a Housing Act 1988 ground 
for possession. There was expert evidence that the building was intended to be 
permanent when it was constructed and could not be moved without being dismantled.  
 
Both parties agreed that the freeholder had no interest in the chalet and had let only the 
land. The county court judge found that a house which could not be moved except by 
being dismantled could not have been intended to remain a chattel and must have been 
intended to form part of the land.  She held that the parties' belief that P owned the chalet 
could not control the operation of the law and that the chalet had to belong to the 
freeholder and must have been let as a dwelling, subject to an assured tenancy. P 
therefore had an assured tenancy, and not merely (as S contended) an unprotected 
common law tenancy 
 
S's appeal was dismissed by the Court of Appeal. It had been open to the judge to find 
that the chalet had become annexed to the land by the time P came to occupy the plot in 
1992. The judge found that the plain inference was that the chalet had been placed on the 
plot to enable its occupiers to enjoy the amenities offered by the plot and the resort. This 
led to the conclusion that the chalet was part of the land.  
 
The tenants occupied the chalet as their home and it could not be moved without being 
dismantled. It was irrelevant that both S and W believed that the building belonged to W. 
W were entitled to occupy it all the year round. They therefore had an assured tenancy of 
the plot. 
 
 
 

2 Tenancy deposit protection 
 

 
Tenancy deposits: the back story 

 
The tenancy deposit legislation (sections 212-215 Housing Act 2004) came into force on 
6th April 2007. 
 
Section 184, Localism Act 2011 made substantial amendments to the provisions in the 
Housing Act 2004 concerning tenancy deposit schemes (TDS). These changes were 
brought into force on 6th April 2012. 
 

 Under the LA 2011 amendments to s.213, HA 2004, the landlord now has 30 days 
(rather than the previous 14) from the date of receiving the deposit in which to 
protect it in a scheme and provide prescribed information in writing. 
  

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=1&crumb-action=replace&docguid=I5FF87E40E42311DAA7CF8F68F6EE57AB
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 Under transitional provisions, the new rules applied not only to tenancies which 
began on or after 6th April 2012, but also to tenancies which were in existence on 
that date. In the latter case, landlords were required to comply with the initial 
requirements of a TDS and to serve prescribed information by 6th May 2012, if 
they had not already complied.  

 

 Under the LA 2011 amendments to s.214, HA 2004, an application under s.214 
can now be made after the tenancy has ended (reversing Gladehurst Properties 
v Hashemi).  
 

 If the landlord must comply with TDP within 30 days of receiving the deposit, s/he 
will be liable for a penalty award under s.214.  The level of that payment will be at 
the discretion of the Court, from 1 to 3 times the amount of the deposit 
(replacing the former "triple deposit" penalty). 
 

 Failure to protect the deposit within 30 days has the effect that no section 21 
notice can be given within the same tenancy unless 
 

o the deposit has been returned to the tenant in full or with such deductions 
as are agreed between the landlord and tenant, or 

o an application to a county court has been made under section 214(1) and 
has been determined by the court, withdrawn or settled by agreement 
between the parties (s.215(2A)). 
 

But, following Deregulation Act 2015 amendments (see below), where the deposit 
is protected late and prescribed information (PI) is given during the original 
tenancy and the tenancy is subsequently renewed, then (1) it is not necessary to 
give PI again following the grant of the new tenancy; and (2) the landlord may 
serve a valid section 21 notice during the replacement tenancy. The landlord will 
remain subject to the penalty for the original late protection. 

 

 Failure to serve the PI under reg 2 of the Housing (Tenancy  Deposits) (Prescribed 
Information) Order 2007 within 30 days also gives rise to at least a minimum 
award of 1 x deposit, and no section 21 notice can be served until either the 
correct information has been given or the deposit has been returned to the tenant, 
etc, in accordance with s.215(2A).  

 
 

The Deregulation Act 2015 and tenancy deposit schemes 

 
The Deregulation Act contains amendments and new sections which deal with the fall-out 
from the Court of Appeal decision in Superstrike Ltd v Rodrigues. The 2015 Act amends 
s.215 and introduces new sections 215A to 215C into the Housing Act 2004.  These 
amendments came into force on 26 March 2015. 
 
The combined effect of the amendments is as follows. 
 
 
Deposit received before 6 April 2007  
 
Where a deposit was received before 6 April 2007, and no new tenancy (including a 
statutory periodic tenancy) has arisen since that date, no section 21 notice may be given 
“at a time when the deposit is not being held in accordance with an authorised scheme” 
(new s.215(1), inserted by s.31, Deregulation Act 2015). The landlord will need to protect 
or return the deposit before he can serve a valid section 21 notice. However, there will not 
be a penalty for failure to protect the deposit under section 214. 
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Deposit received before 6th April 2007 and tenancy became statutory periodic on or 
after 6 April 2007 
 
Where a deposit was received before 6 April 2007, and on or after 6th April 2007 a 
statutory periodic tenancy arose on expiry of the fixed term, the landlord had to comply 
with the initial requirements of an authorised scheme and to give the tenant valid 
prescribed information by 23 June 2015 if s/he had not done so already. Otherwise, he 
will have to return the deposit in order to serve a valid section 21 notice within the same 
statutory periodic tenancy. However, there will be no sanction where the statutory periodic 
tenancy ended before 26 March 2015 without the deposit having been protected. (New 
s.215A, inserted by s.32, Deregulation Act 2015) 

  

 
Deposit received on or after 6 April 2007 (including where an earlier tenancy has 
been renewed) 
 
Where a deposit has been received on or after 6 April 2007 and the landlord has both 
protected the deposit1 and given valid prescribed information within the statutory period*, 
the landlord can proceed to serve a section 21 notice within the same tenancy. As there 
has been full compliance with TDP requirements, there is no question of a penalty under 
s.214. 

 
* The statutory period is 30 days from the date of receipt of the deposit, except that for 
deposits received before 6 April 2012 which had not been protected, the landlord had a 
period of grace until 6 May 2012 within which to comply with TDP requirements.2 In such 
a case, if the deposit was not protected and valid prescribed information given by 6 May 
2012, the s.214 penalty has been incurred. 
 
 
Possible scenarios on or after 6 April 2007 

 
Deposit not protected  
 
Where a tenancy deposit has never been protected, the landlord is clearly liable to a 
s.214 penalties (or possibly penalties, if there has been more than one tenancy), and 
must return the deposit before he can serve a section 21 notice. 
 
Failure to protect within 30 days 
 
Where the landlord fails to protect the deposit within the initial 30 day period, the only way 
he can serve a section 21 notice within the same tenancy is by returning the deposit and 
then serving the notice. Failure to protect the deposit incurs a section 214 penalty. 
 
 
Protection within statutory period but no prescribed information 

 
What is the position where the landlord protects the deposit within the 30 day period 
(whether during the original tenancy or a replacement tenancy) but does not give valid 
prescribed information? Section 215(2) permits the landlord to give the prescribed 
information at any time, following which he can serve a section 21 notice within the same 
tenancy. Likewise, where the landlord does not serve valid prescribed information at any 

                                                 
1 References to protecting the deposit include the need to comply with any other `initial 
requirements’ of the particular tenancy deposit scheme: s.213(3), HA 2004. 
2 Localism Act 2011, s.184 and para 16, Localism Act (Commencement Order no 4 and 
Transitional, Transitory and Saving Provisions) Order 2012. 
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time during the original tenancy, and a new tenancy subsequently comes into existence, 
assuming the deposit has remained protected, he can give the prescribed information at 
any time during the new tenancy (not necessarily within 30 days of the start of the new 
tenancy) and will then be able to serve a section 21 notice (s.215(2)). However, failure to 
give the prescribed information within the initial 30 day period incurs a s.214 penalty. 

 

Replacement tenancy following initial compliance 
 
Where  

 
o a deposit has been received on or after 6 April 2007 and the landlord has 

complied with the TDP requirements, including having given prescribed 
information; 
  

o and where the fixed term tenancy comes to an end and is followed by a new 
`replacement tenancy’; 

 

o and where the deposit continues to be protected in the same authorised 
scheme,  
 

the landlord is taken as having complied with TDP requirements under the replacement 
tenancy. So there will be no need to give the prescribed information afresh. (New s.215B, 
inserted by s.32, Deregulation Act 2015).  
 
A `replacement tenancy’ is either a statutory periodic tenancy or a new contractual 
tenancy of the same premises which follows on immediately from the previous tenancy 
and is entered into between the same landlord and the same tenant (s.215(4)). 

 
 
Late protection followed by replacement tenancy 

 
Section 215B also has the effect that, if a landlord protects the deposit late (ie, outside the 
30 day period), and also gives the prescribed information within the period of the `original 
tenancy' (see below for the meaning of this), and a replacement tenancy comes into 
existence, then in relation to that new tenancy (and any subsequent replacement tenancy) 
the landlord is deemed to have complied with the TDP rules and will be able to serve a 
section 21 notice. He will still be subject to the s.214 penalty for the late protection.  
 
The term `original tenancy' does not only refer to the first fixed term tenancy. It can also 
mean the first replacement tenancy during which the deposit is protected (even if that is 
the second, third, fourth, etc tenancy in line). This appears to be the effect of s.215B(3), 
which provides:  
 

"(3) The condition in subsection (1)(a) may be met in respect of a tenancy 
even if the tenancy deposit was first received in connection with an earlier 
tenancy (including where it was first received before 6 April 2007)." 
 

This means that once the landlord has complied with TDP requirements somewhere 
along the line of tenancies, he is then covered by s.215B and is deemed to have complied 
with those requirements in respect of any later tenancy.  
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Failure to protect / protection lapses: opportunity to protect within 30 days of new 
tenancy 

If the landlord: 
 

 did not protect the deposit during the original tenancy or any replacement 
tenancy; or 
  

 did protect the deposit during the original tenancy or any replacement 
tenancy, but protection lapsed at the end of that tenancy (eg, because the 
landlord did not pay the fee to renew protection under an insurance 
scheme),  

in either of the above cases the landlord can redeem the situation either by protecting the 
deposit within the first 30 days of any subsequent tenancy or by returning the deposit. 
Where he protects the deposit within the 30 day period, and gives the prescribed 
information at any time during the new tenancy, he can serve a section 21 notice in 
respect of that tenancy. This is permitted by s.215(1A). He has, of course already incurred 
a penalty (or possibly penalties) under section 214 because of the earlier failure(s) to 
protect.  

 

 

3 Deregulation Act 2015: other housing provisions 
 

 
1 Retaliatory evictions 
 
 

These provisions came into force on 1 October 2015 (see page 14 as to which tenancies 
they apply to). 
 
Sections 33 and 34 are designed to prevent ‘retaliatory evictions’, ie landlords seeking to 
evict assured shorthold tenants who complain about the conditions of the property let.  
Initially it will apply only to tenancies that begin after the DA 2015 comes into force but 
after three years it will apply to all assured shorthold tenancies, including those that 
started prior to that date.   
 
The provisions operate so as to make a section 21 possession notice “invalid” if served 
after a tenant has complained about the conditions in the property the landlord has not 
properly responded to.  However, to trigger the prohibition on the service of a notice the 
tenant must follow up a complaint to the landlord with a complaint to the local housing 
authority. 
 
Where a `relevant notice’ (which broadly means an improvement notice) has been served. 
the landlord is prevented from serving a section 21 notice for a period of six months from 
the date of service of the notice.  The aim then is to prevent the landlord from evicting the 
tenant for a period which should be long enough for the landlord to be forced to carry out 
the necessary improvement works.  However, after this period (six months) there is 
nothing to prevent the landlord from evicting the tenant even if the landlord’s motivation is 
‘retaliation’ and/or even if the landlord has still not carried out the necessary works. 
 
Alternatively, a section 21 notice may be `invalid’ if it is given in retaliation for a complaint 
of poor conditions made by the tenant to the landlord. The following conditions must be 
fulfilled: 
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 The tenant must, before the section 21 notice was given, have made a 
complaint in writing (subject to certain exceptions) to the landlord “regarding 
the condition of the dwelling-house at the time of the complaint”; and 
 

 the landlord did not provide a response or an “adequate response” within 14 
days of the day the complaint being “given”, or served a section 21 notice 
following the complaint; and 
 

 the tenant then made a complaint to the local housing authority about the 
same or substantially the same thing; and 
 

 the relevant local authority served a “relevant notice” (under the Housing Act 
(HA) 2004) in relation to the property in response to the complaint; and  
 

 in a case where the section 21 notice was given after the tenant’s complaint to 
the relevant local authority, it was given before the service of the relevant 
notice. 

 
 
An “adequate response” means a response in writing providing a description of the action 
the landlord intends to take and setting out a reasonable timescale within which the action 
will be taken. 
 
‘Relevant notice’ 
 
A “relevant notice” is a notice served under  
 

 section 11 or section 12 of the HA 2004 (improvement notices relating to 
Category 1 and Category 2 hazards); or 
 

 section 40(7) of the HA 2004 (emergency remedial action). 
 

The complaint and the relevant notice may relate to common parts of the building in which 
the dwelling-house is situated but only if the landlord has a controlling interest in those 
parts and the conditions affect the tenant’s enjoyment of the dwelling-house or common 
parts that the tenant is entitled to use (e.g. a shared access). 
 
Effect on possession proceedings 
 
If the above conditions are satisfied and accordingly a section 21 notice later becomes 
“invalid”, the court must strike out any claim for possession based on the notice.  
However, the court may not set aside a possession order on the grounds that a relevant 
notice was served after the order was made. 
 
Exceptions 
 
These provisions do not apply in the following situations: 
 

 The conditions giving rise to the service of the relevant notice is due to a 
breach by the tenant of the implied (or express) obligation to use the premises 
in a tenant-like manner. 

 

 The property is “genuinely on the market for sale” when the section 21 notice 
is given. 
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 The property is subject to a mortgage granted before the beginning of the 
tenancy and the lender requires possession to sell with vacant possession 
pursuant to a power of sale under the mortgage. 

 

 The landlord is a private registered provider of social housing. 
 

The DCLG has published guidance: Retaliatory Eviction and the Deregulation Act 
2015: a  guidance note (DCLG,  Oct 15): 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/465275/Ret
aliatory_Eviction_Guidance_Note.pdf 
 

 
 

2 Expiry date of section 21 notice  
 
Section 35, DA 2015 inserts a new subsection in after section 21(4): 
 

“(4ZA In the case of a dwelling-house in England, subsection (4)(a) above has 
effect with the omission of the requirement for the date specified in the notice to be 
the last day of a period of the tenancy.” 
 

This means that, for tenancies which begin on or after 1 October 2015,  section 21 notices 
used in cases where the tenancy is periodic from the beginning (the only kind of tenancy 
not affected by the decision in Spencer v Taylor [2013] EWCA Civ 1600) will no longer 
have to expire on the last date of a period of the tenancy.  
 
This brings contractual periodic tenancies into line with the requirements for a section 21 
notice following a fixed term tenancy. As a result, for new tenancies which begin or or 
after 1 October 2015, it seems that s.21(4) will be virtually redundant, with the exception 
that it still requires the specified date to be not earlier than the earliest day on which the 
tenancy could be brought to an end by notice to quit. That requirement still exists, even 
for new tenancies, but it will only affect longer periodic tenancies such as quarterly 
tenancies or six-monthly periodic tenancies: in those cases, the notice period will still 
need to be a full period of the tenancy and will need to end on the first or last day of a 
period of the tenancy. 
 
 

3 No section 21 notice within first four months 
 
Section 36(2), DA 2015 inserts a new section 21(4B) HA 1988, which provides that no 
notice under section 21 can be served within the first four months of an assured shorthold 
tenancy (providing it is not a replacement tenancy, in which case notice cannot be served 
within the first four months of the original tenancy.) This restriction applies to assured 
shorthold tenancies which begin on or after 1 October 2015 (other than statutory periodic 
tenancies where the fixed term began pre-1 October 2015). 
 
The `first four months' prohibition only apples from the start date of the original tenancy. If, 
therefore, a tenancy that begins on or after 1 October 2015 is renewed, or becomes a 
statutory periodic tenancy on expiry of the fixed term, there is nothing to prevent the 
landlord from giving a section 21 notice as soon as he wishes to after the start of that new 
tenancy. 
 
 
 
 
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/465275/Retaliatory_Eviction_Guidance_Note.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/465275/Retaliatory_Eviction_Guidance_Note.pdf
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWCA/Civ/2013/1600.html&query=title+(+spencer+)+and+title+(+v+)+and+title+(+taylor+)&method=boolean
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4 Section 21 notices to have `life span’ of six months 
 
Section 36(2), DA 2015 also inserts a new section 21(4D) HA 1988, which provides that 
proceedings for a possession order cannot be started after six months from the date of 
the section 21 notice. This effectively prevents landlords from serving a section 21 notice 
early in the tenancy, leaving the tenant uncertain whether or not he or she is expected to 
leave. Again, this applies only to assured shorthold tenancies which begin on or after 1 
October 2015 (but see 9 below). 
 
Where the notice is given under s.21(4) – ie, on a contractual periodic tenancy – and the 
period of notice required is longer than two months (eg, under a quarterly tenancy or six-
monthly periodic tenancy), section 21(4D) is varied to provide that possession 
proceedings cannot be begun after four months from the date specified in the notice (new 
s.21(4E)). 
 
 

5 Section 21 notices to be in prescribed form 
 
Section 37, DA 2015 inserts a new section 21(8), as follows:  
 
 

“(8) The Secretary of State may by regulations made by statutory instrument 
prescribe the form of a notice under subsection (1) or (4) given in relation to an 
assured shorthold tenancy of a dwelling-house in England.” 

 
The form of notice has now been prescribed by the Assured Shorthold Tenancy 
Notices and Prescribed Requirements (England) (Amendment) Regulations 2015 SI 
2015/1725. Note that the form of notice set out in the Schedule to these Regulations 
replaces an earlier, incorrect notice which was annexed to the original Assured Shorthold 
Tenancy Notices and Prescribed Requirements (England) Regulations 2015 SI 
2015/1646. 
 
The notice is listed as Form 6A in the Schedule to the Assured Tenancies and Agricultural 
Occupancies (Forms) (England) Regulations SI 2015/620 and must be used for all 
tenancies commencing on or after 1 October 2015 (but see 9 below). 
 
 

 

6 No section 21 notice where landlord is in breach of a `prescribed 
requirement’ 

 
Section 38, DA 2015 inserts a new section 21A into the HA 1988, which provides that a 
section 21 notice may not be given in relation to an assured shorthold tenancy of a 
dwelling-house in England at a time when the landlord is in breach of a “prescribed 
requirement.” 
 
The requirements that may be prescribed are requirements imposed on landlords by any 
enactment and which relate to – 
 

 (a) the condition of dwelling-houses or their common parts, 
 (b) the health and safety of occupiers of dwelling-houses, or 
 (c) the energy performance of dwelling-houses. 

 
 
Reg 2 of the Assured Shorthold Tenancy Notices and Prescribed Requirements 
(England) Regulations 2015 SI 2015/1646 provides that the specific requirements are: 
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 the requirement to provide tenants with a gas safety certificate in accordance with 
reg 36(6) of the Gas Safety (Installation and Use) Regulations 1998; and 
  

 the requirement to provide an energy performance certificate in accordance with 
reg 6(5) of the Energy Performance of Buildings (England and Wales) Regulations 
2012. 

 
Again, this obligation applies to assured shorthold tenancies which begin on or after 1 
October 2015 (but see 9 below). 
 
Note that reg 36(6) of the Gas Safety (Installation and Use) Regulations 1998 (referred 
to above) requires the landlord to give: 
 

(a) a copy of the gas safety record to each existing tenant of premises to which the 
record relates within 28 days of the date of the check; and  

(b) a copy of the last gas safety record made in respect of each appliance or flue to 
any new tenant of the premises before that tenant occupies those premises. 

 
In relation to (a) above, the 28 day requirement for giving a copy of the latest gas safety 
certificate to an existing tenant is disapplied. Reg 2(2) of SI 2015/1646 provides:  
 

"For the purpose of section 21A of the Act, the requirement prescribed by 
paragraph (1)(b) [see above] is limited to the requirement on a landlord to give a 
copy of the relevant record to the tenant and the 28 day period for compliance with 
that requirement does not apply."  
 

The above reference to "the 28 day period for compliance with that requirement" is clearly 
a reference to reg 36(6)(a) of the Gas Safety Regulations (above) and means that the 
landlord will only need to give the gas safety certificate to the tenant at any time after the 
check in order that he can then serve a section 21 notice. But what about reg 36(6)(b) – 
latest gas safety record to be given to any new tenant before he or she occupies: is this 
not also part of the Prescribed Requirement? The intention was almost certainly to 
disapply reg 36(6)(b), since if the latest certificate was not given to the tenant before s/he 
occupied, this cannot be rectified later. But the drafting is poor, and it is possible that a 
defence could be raised if no such certificate was given before the tenant moved in.  
 
  
  

7 No section 21 notice where landlord is in breach of requirement for 
landlord to provide prescribed information 

 

Section 39, DA 2015 inserts a new section 21B into the HA 1988, which provides: 
 

“(1) The Secretary of State may by regulations require information about the rights 
and responsibilities of a landlord and a tenant under an assured shorthold tenancy 
of a dwelling-house in England (or any related matters) to be given by a landlord 
under such a tenancy, or a person acting on behalf of such a landlord, to the 
tenant under such a tenancy.” 

 
New s.21B(3) provides that  a section 21 notice may not be given in relation to an assured 
shorthold tenancy at a time when the landlord is in breach of a requirement imposed by 
regulations made under subsection (1). 
 
Reg 3 of the Assured Shorthold Tenancy Notices and Prescribed Requirements 
(England) Regulations 2015 SI 2015/1646 provide that the specific requirement is to 
provide tenants with a copy of the DCLG booklet “How to rent: the checklist for renting 
in England”.  
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"How to rent" can be found at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464910/Ho
w_to_Rent_October_2015_FINAL.pdf  
 
 
The information may be provided to the tenant: 
 

(a) in hard copy; or 
(b) by e-mail, where the tenant has notified the landlord or agent of an e-mail address 

at which he or she is content to accept service of notices and other documents. 
[reg (3)] 

 
A landlord who has provided the tenant with the document referred to is not required to 
supply a further copy of the document each time a different version of that document is 
published during the tenancy. [reg (4)] 
 
This requirement does not apply: 
 

 where the landlord is a housing association or other private registered provider; or 
 

 where the tenancy is a replacement tenancy and  
 

o the landlord provided the tenant with the document under an earlier 
tenancy; and 

o the version of the document provided to the tenant under the earlier 
tenancy is the same version which is in effect on the first day of the new 
tenancy.  [reg (5)] 

  
Again, this requirement applies only to assured shorthold tenancies which begin on or 
after 1 October 2015 other than statutory periodic tenancies and will not apply to any 
earlier tenancies, even after 1 October 2018 (see 9 below). 
 
 

8 Repayment of rent where tenancy ends before the end of a period 
 
S.40, DA 2015, inserts a new s.21C into HA 1988. The effect of the new s.21C is that 
 

  as a result of the service of a s.21 notice the tenancy is brought to an end in the 
middle of a period; 

 the tenant has paid rent in advance for that final period; and 

 the tenant was not in occupation of the property at any time during that period, 
 
the tenant is entitled to a proportionate refund of rent from the landlord. 
 
S.40(3) provides that if a repayment of rent is due as above, and has not been made 
when the court makes an order for possession under section 21, the court must order the 
landlord to repay the amount of rent to which the tenant is entitled. 
 
 

9 To which tenancies do the above changes apply? 
 
The commencement  / transitional measures are found in section 41 DA 2015 and reg 11 
of the Deregulation Act 2015 (Commencement No. 1 and Transitional and Saving 
Provisions) Order 2015. 
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464910/How_to_Rent_October_2015_FINAL.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464910/How_to_Rent_October_2015_FINAL.pdf
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Initially, all the changes in sections 33 to 38 and section 40 will apply only to tenancies 
that begin on or after 1 October 2015, but not to statutory periodic tenancies which come 
into being on or after 1 October 2015 at the end of a fixed term tenancy which began 
before that date (s.41(2)). 
 
But section 41(3) provides that after three years from commencement (ie, from 1 
October 2018) the changes will apply to all assured shorthold tenancies, including those 
that started prior to that date, except for the requirement in section 39 (see 7 above) to 
provide prescribed information (ie, the `How to rent' booklet), which will still only apply to 
new tenancies from 1 October 2015.   
 

 
 
Smoke and carbon monoxide alarms 

 
Smoke and Carbon Monoxide Alarm (England) Regulations 2015 (SI no 1693) 
In force: 1 October 2015 
 
From 1 October 2015, a landlord of a "specified tenancy" [broadly, a private sector 
tenancy] must ensure that: 

 a smoke alarm is equipped on each storey of the premises on which there is a 
room used wholly or partly as living accommodation; and that 

 a carbon monoxide alarm is installed in any room which is used wholly or partly as 
living accommodation and which contains a "solid fuel burning combustion 
appliance"; and that 

 checks are made to ensure that each prescribed alarm is in proper working order  
on the first day of a new tenancy [reg. 4(1)]. "New tenancy" does not include a 
statutory periodic tenancy, or the renewal of a previous tenancy where the 
landlord, the tenant and the premises are the same as under the old tenancy. 

Note, however, that smoke alarms and (where relevant) carbon monoxide alarms are not 
among the Prescribed Requirements for the purpose of serving a section 21 notice under 
section 38 of the Deregulation Act (above). 
 
DCLG has published an information booklet entitled The Smoke and Carbon Monoxide 
Alarm (England) Regulations 2015: Q&A Booklet for the Private Rented Sector – 
landlords and tenants: available at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464717/150
929_SC_Explan_book_Annex_A_LandlordsTenants_REVISED.pdf 
 
 
 

4 Homelessness  

 

A  Statutory homelessness 

The phrase “other violence” in section 177 covers not only physical violence but other 
threatening or intimidating behaviour or abuse, if it might give rise to psychological harm 

Waltham Forest LBC v Hussain 
[2015] EWCA Civ 14  20 January 2015 

Ms H was a single parent who lived with her daughter in a housing association property. 
Over a period of time, she was subjected to anti-social behaviour and harassment from 
the son of a neighbour, ranging from racial abuse to threatening gestures and criminal 
damage. H suffered from depression and the harassment left her distressed and anxious. 

http://www.legislation.gov.uk/ukdsi/2015/9780111133439/pdfs/ukdsi_9780111133439_en.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464717/150929_SC_Explan_book_Annex_A_LandlordsTenants_REVISED.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464717/150929_SC_Explan_book_Annex_A_LandlordsTenants_REVISED.pdf
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She applied to the Council on the basis that she was homeless because she was at risk 
of violence if she remained in the home and under s.177(1) of the Act it was therefore 
unreasonable for her to have to continue to occupy the property.  

Section 177(1) provides: 

“It is not reasonable for a person to continue to occupy accommodation if it is probable 
that this will lead to domestic violence or other violence against him…” 

The Council decided that H was not homeless. The reviewing officer accepted that she 
was suffering emotional upset and distress, but concluded that the neighbour's conduct 
fell short of actual violence or threats of violence that were likely to be carried out. H 
successfully appealed to the county court. The Council appealed to the Court of Appeal.  

The main issue was what was the scope of the term “other violence” in section 177(1) of 
the 1996 Act? Was there any difference between 'domestic' and 'other' violence? In 
particular, did `other violence’ extend beyond physical violence so as to cover 
psychological harm? In Yemshaw v Hounslow London Borough Council [2011] 1 WLR 

433, the Supreme Court held that “violence” in the context of domestic violence did 
extend to psychological harm, but the decision was left open  as far as violence outside 
the home was concerned. But it was arguable that Parliament intended to create two 
separate categories of behaviour, with different characteristics, and that only “domestic 
violence” extended beyond actual or threatened physical injury. 

The Court of Appeal held that the Act referred to a single concept of “violence”, of which 
“domestic violence” was a sub-category, which suggested that “violence” must have a 
single meaning. Further, to distinguish between the meaning of “violence” as it appeared 
in the phrases “domestic violence” and “other violence” was unsatisfactory as a matter of 
substance. It would be wrong to deprive victims of neighbour harassment of the same 
protection that has been extended to victims of domestic violence. The phrase “other 
violence” in section 177(1) covered not only physical violence, but other threatening or 
intimidating behaviour or abuse, if it was of such seriousness that it might give rise to 
psychological harm. 

Was it necessary that “psychological harm” should be caused? That term did not appear 
in the statute itself and it should not be treated as a formal requirement of section 177(1) 
that an applicant had suffered, or was likely to suffer, such harm as a result of the conduct 
in question. Its significance was that conduct could not normally be described as “violent”, 
as opposed to merely anti-social, unless it was of such a nature and seriousness as to be 
liable to cause psychological harm. The broad sense in which the term “violence” was 
used in Yemshaw’s case was adequately well understood in ordinary usage. It meant 
something more than passing upset or distress. Psychological harm would often shade 
into, or overlap with, a diagnosed psychiatric injury or illness, such as depression; but that 
need not always be so.  

The Council's appeal was therefore dismissed. Given the lapse of time since the date of 
the review decision, the matter was remitted to the Council for a further review to be 
carried out. 

 

Guidance on domestic abuse and homelessness 
 
New supplementary guidance on domestic abuse and homelessness was published on 
25 November 2014, supplementing the existing homeless code of guidance. The 
guidance sets out key principles from case law, and contains information on minimum 
standards in refuges. 
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The supplementary guidance can be found at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/378492/Su
pplementary_guidance_on_domestic_abuse_and_homelessness.pdf 

The purpose of the guidance is to assist housing authorities in identifying domestic abuse 
and in responding quickly and appropriately to victims experiencing domestic abuse. 

DCLG state: “The new homelessness guidance makes clear that authorities should stop 
the practice of rationing support and also sets out the minimum level of service standards 
that the Secretary of State expects to see in accommodation-based domestic abuse 
provision.” 

 
 
Authority was wrong to decide that a person was not homeless on the basis that another 
authority had accepted that it had a duty to house him 

Johnston v Westminster City Council 
[2015] EWCA Civ 554  3 June 2015 
 
J had lived for seven years in Eastbourne, until he had to leave his rented property. He 
moved to London, started sleeping on the streets, and applied to Westminster for 
assistance as a homeless person. Westminster accepted that he was homeless and 
eligible for assistance but decided that he had no local connection with Westminster and 
referred his application to Eastbourne. Eastbourne accepted that it had a housing duty 
towards J and Westminster told him that it intended to stop providing him with temporary 
accommodation.  

 

J’s appeal to the court was dismissed. His furher appeal was compromised on the basis 
that Westminster would accept a fresh application from him. However, Westminster 
immediately rejected J's fresh application on the basis that he was not homeless under 
s.175 because Eastbourne had accepted a full housing duty towards him and would 
provide him with accommodation if he asked.  

J appealed to the county court against that decision, arguing that Westminster had failed 
to identify how he had accommodation that satisfied the test in s.175. The county court 
accepted Westminster's argument that J was not homeless because he had, at worst, an 
implied licence to occupy accommodation that Eastbourne had accepted it was bound to 
provide.  

The Court of Appeal held that Westminster had been wrong to conclude that J was not 
homeless. J had remained homeless unless and until he actually had accommodation. 
However, it dismissed his appeal because Westminster could simply have decided that it 
owed no further duty to J, because its earlier referral to Eastbourne had been accepted 
and that acceptance had terminated Westminster’s duty. 
 
 

 
B Eligibility for assistance 
 
Reasonable period of retained worker status during maternity period is 52 weeks 
SSWP v SSF and others  
Upper Tribunal  10 September 2015 
[2015] UKUT 0502 (AAC)  
 

This case is the first to consider the ruling of the Court of Justice of the European Union 
(CJEU) in St Prix v Secretary of State for the Work and Pensions  (case C-507/12), 
concerning the question whether an EU national woman retained her status as a worker 
during late pregnancy and after the birth of her child. The CJEU in St Prix held that: 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/378492/Supplementary_guidance_on_domestic_abuse_and_homelessness.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/378492/Supplementary_guidance_on_domestic_abuse_and_homelessness.pdf
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Article 45 TFEU [providing for free movement of EU citizen workers] must be 
interpreted as meaning that a woman who gives up work, or seeking work, 
because of the physical constraints of the late stages of pregnancy and the 
aftermath of childbirth retains the status of ‘worker’, within the meaning of that 
article, provided she returns to work or finds another job within a reasonable 
period after the birth of her child. 

The decision left a number of uncertainties concerning the position of EU nationals who 
were not able to work during the maternity period, and had not been in employment which 
offered them maternity leave.  

In these three linked appeals concerning claims for income support, housing benefit and 
council tax benefit, Upper Tribunal Judge Ward held as folows: 

 

 A St Prix right may be established prospectively as well as retrospectively. A  
woman who applyies for a social welfare benefit on ceasing work need not prove 
that she will return to work or find another job within a reasonable period after the 
birth of her child. It is sufficient for her to have an intention to do so. However, the 
right may be held to have terminated later on, after a reasonable period is deemed 
to have passed.  

 The St Prix right normally starts 11 weeks prior to the expected date of birth, but 
this starting point may be different in particular cases. 

 The reasonable period to retain the St Prix right is, as a matter of practice, 52 
weeks (1 year). The Secretary of State had argued for 26 weeks, which is the 
period specified in Memo DMG 25/14. In the circumstances of a particular and 
unusual case the period may be longer.   

 A woman who had already retained Worker status (as a former Worker who was 
job-seeking) before she became pregnant (under article 7(3) of Directive 
2004/38/EC), may rely on the St Prix right during her maternity period until such 
point as that period ends and she becomes a jobseeker who retains Worker status 
once again or finds another job).  

 The St Prix period counts towards the period of lawful residence necessary to 
acquire an EU right of permanent residence.  

 
 
EEA right to reside: permanent residence 

The DWP has issued new guidance on the permanent right to reside for EEA nationals. 
The guidance is aimed at benefits decision-makers, but will also be useful when trying to 
work out whether an EEA national who has lived here for 5 years is eligible for 
homelessness assistance. 

The guidance can be found at Memo DMG 16-15 - EEA right to reside - permanent 
residence.pdf . 

 
The guidance and long-term jobseekers 
 
Para. 15 states that a claimant relying on residence as a jobseeker for the entire 5 years 
when calculating permanent residence will meet the condition and have a permanent right 
of residence. This means they should be able to access social assistance, including 
benefits and homelessness assistance. 
 
Note that this benefits those who were resident and seeking employment prior to 1 

http://intranet/phpbb/download/file.php?id=656&sid=d1c195e3bc723f954254d3b3249c99f5
http://intranet/phpbb/download/file.php?id=656&sid=d1c195e3bc723f954254d3b3249c99f5
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January 2014, as after that date it is only possible to have a right to reside as a jobseeker 
for 91 days in any period of residence.  
 
Paras 16-19 cover documentary evidence which can be used to demonstrate 5 yrs 
continuous lawful residence and what happens where the claimant does not have this. 
 
Paras 20-21 cover moving between different rights of residence and short gaps between 
different periods of right to reside. The thrust of the guidance states is that a break of up 
to 30 days within any 12 month period is allowed (for example, a gap between jobs or gap 
between ceasing work and signing on). 

 
 
 
C Temporary accommodation 
 
Council not required to provide interim accommodation up to the date of s.184 decision 
where the applicant had refused a suitable offer 

 R (Brooks) v Islington LBC  
[2015] EWHC 2657 (Admin),  
Administrative Court  22 September 2015  
.  
On 31 March 2015, Ms B applied to the Council for homeless. She had been evicted from 
a housing association property as a result of rent arrears. On the day of her application, 
the Council offered her interim accommodation at a reception centre, pending their 
inquiries, but she refused the offer. From 2 April 2015, however, she was offered and 
accepted accommodation at a number of hotels, the only accommodation available; only 
a relatively small part of the cost fell to be met by way of housing benefit.  
 
On 14 April 2015, the Council offered B further interim accommodation in a three-
bedroom house in Bexley. B signed an agreement for it before viewing the property. 
However, the following day, B notified the Council that the accommodation was too far 
away from Islington and that it was unsuitable for her adult son, who was in hospital 
seriously ill at the time, because there were stairs in the accommodation. After speaking 
to two homelessness officers, B confirmed that she was refusing the accommodation. The 
Council notified her that it considered the accommodation had been suitable but that it 
would review the question of suitability for her son when a date for his discharge was 
known. It also informed her that, because she had refused an offer of suitable 
accommodation despite having been warned as to the consequences of doing so, the 
accommodation had been cancelled and the Authority’s interim duty under s188 had 
come to an end. B’s son died two days later in hospital.  
 
B applied for judicial review on the basis that the Council was not entitled to treat its duty 
under s188(1) as having come to an end in circumstances where it was satisfied that the 
Claimant had refused an offer of suitable accommodation. On 23 April 2015, B obtained 
an out of hours injunction requiring the Council to provide accommodation for B and her 
two daughters until the section 184 decision was made. 
 
Before the full hearing of the judicial review application, the Council had made a decision 
that B had made herself homeless intentionally. The claim was therefore academic, but 
the Court agreed to deal with it as a matter of principle.  
 
B’s application for judicial review was dismissed. The section 188 duty would continue to 
exist until the housing authority notified the applicant of its decision as to whether or not a 
duty was owed. If the authority had secured an offer of suitable accommodation, then, 
ordinarily, it would have performed its duty under s188. If the applicant refused the offer of 
suitable accommodation, the authority could not be required to take further steps to 
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provide alternative accommodation unless there was a subsequent material change of 
circumstances which meant that the accommodation was no longer suitable. 
 
 

Temporary accommodation pending review 

 
Council had failed to consider conscientiously matters raised by a homeless woman when 
refusing to accommodate her pending review  
R (on the application of Barrett) . v Westminster City Council (2015) 

Administrative Court   28 July 2015 

[2015] EWHC 2515 (Admin)  

 

Ms B was a 58-year-old single woman who applied to the Council for assistance as a 
homeless person after she had been evicted from her former home. In her application she  
referred to the fact that she suffered from various medical conditions, but she did not take 
any conventional medicines as she was allergic. The Council refused to accept that she 
was in priority need, on the basis that there was no written evidence of her medical 
conditions which supported her claim to be `vulnerable'. B subsequently sent further 
letters to the Council, setting out further details of her particular medical conditions and 
her living situation. She sought a review of the Council's decision. However, the Council 
maintained its position and refused to accommodate her pending a review of her 
application. 
 
B's application for judicial review was allowed. It was held that, although the Council's 
original decision was lawful, its subsequent refusals maintaining the original decision were 
unlawful because it had failed to give conscientious consideration to the matters raised by 
B in her further letters. In some instances, the Council's responses merely paid lip service 
to the matters advanced by the claimant. The reviewing officer had simply not addressed 
the extreme set of medical conditions set out in her letters, or the fact that she had been a 
rough sleeper. The Council had not conscientiously carried out its duties to B, including its 
public sector equality duty. In those circumstances, it was appropriate to quash the 
Council's refusal to provide temporary accommodation under s.188(3) so that it could 
reconsider immediately whether to provide B with accommodation pending the review.  
 
 
D Priority need 
 
Vulnerability: comparison with the `ordinary homeless person’? 
Johnson v Solihull MBC 
Hotak v Southwark LBC 
Kanu v LB Southwark 
[2015] UKSC 30  13 May 2015 
  
Mr Johnson was a heroin addict aged 37 who had been a persistent criminal offender 
since his early teens and had spent many periods in custody. He suffered from 
depression. For several years, he had stayed with friends and family or slept rough. He 
applied to Solihull MBC for assistance as a homeless person. The authority decided that 
he was not `vulnerable’, and hence not in priority need, and upheld that decision on 
review. The review officer relied on evidence to show that many homeless people had 
drug and mental health problems and found that J was no less able to fend for himself 
than they were. J appealed, on the basis that the reviewing officer should have compared 
the risk of J suffering harm when street homeless with the risk to an “ordinary homeless 
person”, rather than with the risk to other homeless persons who were addicted to drugs. 
J’s appeal to the county court was dismissed, and the Court of Appeal dismissed a 
second appeal.  
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Mr Hotak was an Afghan national who had applied for asylum in the UK and been granted 
leave to remain. He suffered from learning disabilities, depression and post-traumatic 
stress disorder and he had self-harmed. During his asylum application had had been 
accommodated in Liverpool. He subsequently moved to London to live with his brother. 
Their flat was overcrowded and he applied to Southwark LBC as homeless. The Council 
determined that H was not `vulnerable’, as his brother provided support and assistance 
which was sufficient to overcome his various health problems. H appealed to the county 
court on the ground that the Council was not entitled to take into account the support 
provided by his brother. That appeal was dismissed, and so was a second appeal to the 
Court of Appeal. The reviewing officer was entitled to consider all H’s personal 
circumstances, including the support that he was currently receiving.  
 
Mr Kanu was evicted from private rented accommodation, where he lived with his wife 
and their adult son. He applied as homeless to Southwark LBC. He suffered fom a 
number of health conditions, including hepatitis B, back pain, high blood pressure and 
haemorrhoids. He also had a mental disorder diagnosed as major depression with 
psychotic features including hallucinations and suicidal feelings. However, the Council 
concluded that he was not `vulnerable’, as his various health conditions were well 
controlled by medication and, with the assistance of his wife and son where necessary, he 
was able to cope with day-to- day living. K argued that in making its decision the Council 
had failed to consider the Public Sector Equality Duty (PSED) under s.149 of the Equality 
Act 2010. K’s appeal to the county court was allowed, but the Court of Appeal upheld the 
Council’s appeal. The Court considered that, while there was no doubt that section 149 
applied to the Council in the performance of its homelessness functions, the PSED added 
nothing to the decision-making process under the 1996 Act. It did not require the 
reviewing officer to do anything more than she was already required to do under the 1996 
Act itself.  
 
J, H and K all appealed to the Supreme Court against the above decisions. The Supreme 
Court held as follows. 
 
 
1. Does the assessment of `vulnerability’ involve a comparison? If so, is the right 

comparison with an `ordinary (actual) homeless person’, or with an `ordinary 

person who happens to become homeless’? 

The Supreme Court accepted that the meaning of vulnerability involves a comparative 
exercise. “Vulnerable” is a word that implies a comparison with someone else. So who 
should the homeless applicant be compared with? 
 
The Court unanimously rejected the approach of the Council in Johnson. It was wrong to 
look at the characteristics of other persons who were actually street homeless. The right 
comparator was the ordinary person, not the ordinary homeless person or street 
homeless person who was already likely to be suffering from a number of problems. The 
focus should be on the particular characteristics of the applicant and upon all of the 
applicant’s difficulties when taken together. The authority must conduct a composite 
assessment of those issues. The well-known guidance in the Pereira case was unhelpful 
and did not represent the statutory test. 
 
Vulnerability in this context means an applicant's vulnerability if homeless. An authority 
must, “pay close attention to the particular circumstances of the Applicant in the round”. 
(Lord Neuberger, para 38). The correct approach should be to take “the ordinary person if 
rendered homeless and compare how the applicant would fare as against him” or “to 
compare him with an ordinary person if made homeless, not an ordinary actual homeless 
person”.  
 
The local authority’s finite resources are irrelevant to vulnerability (para 39). But to be 
vulnerable a homeless applicant must be likely to suffer more than many others in the 
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same position (para 52); and must be significantly more vulnerable than ordinarily 
vulnerable as a result of being homeless (para 53). For the future expressions such as 
“when street homeless” and “fend for oneself” should be avoided in favour of the plain 
wording of the Act (para 40). The use of statistics to determine vulnerability is dangerous 
(para 43). 
 

2. When assessing an applicant’s vulnerability, can the authority could take into 
account care that is provided by a relative or friend to him/her or other third 
party support?  

The Court held (Lady Hale dissenting) that care given by statutory bodies or by a carer, 
whether a family member or not, could be taken into account, but great care should be 
taken in deciding whether that care will really be effective when the person is homeless 
(para 61). Other people’s support can, however only be taken into account if the support 
will be provided on a “consistent and predictable basis” (para 65). Even if a relative can 
provide some care to the applicant it will not necessarily remove the vulnerability (para 
69). 
 
3. Does the Equality Act 2010 add anything to the decision-making process? 
 
The Court held that the s.149 Public Sector Equality Duty is a duty of substance, not form. 
It is not necessary for the decision maker to refer to the duty specifically: indeed, he or 
she may be ignorant of the existence of the Equality Act. At each stage of the decision-
making process the authority must ask whether an applicant with an actual or possible 
disability, or other protected characteristic, is vulnerable. The authority must focus sharply 
on whether the applicant is disabled, the extent of the disability, the effect of the disability 
and whether the applicant is vulnerable (para 78). There must be rigorous consideration 
and a particularly sharp focus where the equality duty is engaged. Simply paying lip 
service to the Equality Act would not save an otherwise poorly reasoned decision. 
 

 
Decisions 

 
Kanu  
 
Appeal allowed. The Court upheld the appeal in Kanu, but not because the review officer  
had failed to properly consider the Equality Act. The two key defects were the use of the  
wrong comparator, as in Johnson (ie the ordinary street homeless person) and the  
assumption by the authority that the fact that a fit person was in the household meant that  
the applicant could not be vulnerable.  
  
Johnson  
 
Appeal dismissed. Although the court found that the authority had used the wrong  
comparator and had relied (wrongly) on statistics, it dismissed J’s appeal because on the  
facts as found by the review officer those factors were not in any event critical.  J was not  
vulnerable, even if the right comparator had been used, because the authority had found 
he did not (as claimed) suffer with depression and his drug problems were being (and  
would continue to be) well managed. His physical health problems (knee and back pain)  
had no significant impact and were irrelevant to the issue of vulnerability.  There was no 
need, therefore, for any exercise of comparison.  
 
 
Hotak 
 
Appeal dismissed. The parties in this case had agreed beforehand that the only issue was 
whether carers could as a matter of principle be taken into account. Had that agreement 
not been made the appeal would have been allowed. However because H’s appeal was 
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limited to this one issue alone, the Court was bound, with some reservations, to dismiss 
the appeal.  
 
 
E Intentional homelessness 
 
 
No intentional homelessness where the cause of the applicant’s current state of 
homelessness was not giving up her original accommodation, but a later event which 
would have caused her to become homeless in any event 

Haile v Waltham Forest LBC  
[2015] UKSC 34 

 
H was the assured shorthold tenant of a single room. The tenancy agreement 
provided that only one person could occupy the room. In October 2011 she left the 
property and applied to the Council for assistance as a homeless person. Her 
daughter was born in February 2012. In August 2012, the Council decided that H was 
intentionally homeless as they found that the reason she had left the bedsitting room 
was because of unpleasant smells caused by other residents cooking.  
 
H argued that she could not be considered intentionally homeless after February 
2012, as it would not have been reasonable for her to continue to occupy the 
bedsitting room after the birth of her daughter. Only one person was allowed to 
occupy the room. She contended that the question of intentional homelessness had to 
be decided on the basis of the circumstances which existed as at the date of the 
decision. However, the Council’s decision was upheld on appeal to the county court 
and by the Court of Appeal.  
 
The issue for determination was whether the review officer was entitled to be satisfied that 
H became homeless intentionally, given that she would have been homeless in any event 
by the time her application was considered. In Din v Wandsworth London Borough 
Council [1983] 1 AC 657 the House of Lords had held that the relevant date for 
determining intentionality was the date when the person left the accommodation.  
 
By a majority of 4:1, the Court held that the question was whether the applicant's current 
homelessness had been caused by intentional conduct on his part. That depended firstly 
on whether she deliberately did or failed to do anything in consequence of which she 
ceased to occupy accommodation that was reasonable to occupy (s.191(1), HA 1996). If 
the answer to that was yes, the further question arose as to whether his current 
homelessness was caused by that intentional conduct. The decision in Din that the test 
was to be applied as at the time when the applicant ceased to occupy accommodation 
remained good law. It had been accepted in Din that there had to be a continuing causal 
connection between the deliberate act and the homelessness existing at the date of the 
inquiry, and that also remained good law.  
 
However, a case on similar facts would not now be approached in the same way. More 
recent case law had provided examples of a variety of events capable of interrupting the 
causal connection between the deliberate act which gave rise to the initial homelessness  
and the homelessness existing at the date of the inquiry. These included marital 
breakdown, a cut in housing benefit and the breakdown of an arrangement for the 
payment of rent. Accordingly, a later event which amounted to an involuntary cause of 
homelessness could be regarded as superseding the applicant's earlier deliberate 
conduct, where in view of the later event it could not reasonably be said that, but for the 
applicant's deliberate conduct, he would not have become homeless.  
 
In the present case, no consideration had been given to whether the cause of H's current 
state of homelessness was her surrender of the room in the hostel. The birth of her baby 
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meant that she would have been homeless at the time when her case was considered, 
whether or not she had left the hostel. The section 191 test was designed to prevent 
`queue jumping’ by persons who, by intentionally rendering themselves homeless, would 
obtain a priority in the provision of housing to which they would not otherwise be entitled. 
H had not jumped the queue as a result of her earlier decision to surrender the tenancy.  
 
 
Eviction was a reasonable consequence of the withholding of rent: the applicant was not 
unaware of a relevant fact 
Enfield LBC v Najim 
Court of Appeal   4 March 2015 
 [2015] EWCA Civ 319  

 
N had an assured shorthold tenancy for one year. She had withheld rent on three 
occasions: on the first in order to purchase some floor tiles and on the second in order to 
pay for the some garden fencing. She claimed that the landlord had consented to the 
withholding of rent. On the third occasion N withheld her rent money to purchase a 
replacement washing machine. Subsequently, the landlord notified N that he would not be 
renewing the tenancy because of the withholding of rent and because the property was 
needed for the landlord's own occupation. A year later N was eviicted. The landlord did 
not occupy the premises himself, but re-let them.  
 
The Council decided that N was was intentionally homeless. This decision was upheld by 
the reviewing officer, who found that the reason why the tenancy had not been renewed 
was N's withholding of rent. N's appeal to the county court was upheld. The judge held 
that the reviewing officer had wrongly taken into account the re-letting as evidence that 
the landlord had not actually intended to return to the property, and had failed to consider 
whether the eviction was a reasonable consequence of the withholding of rent. The 
Council appealed to the Court of Appeal. N also argued that her act of withholding rent to 
pay for a new washing machine was an act done in good faith and in ignorance of the fact 
that it would lead to eviction, citing s.191(2) HA 1996 and para 11.11 of the Code of 
Guidance.  
 
The Council's appeal was allowed. It was for the reviewing officer to determine the 
operative reason for the landlord's decision not to renew the tenancy. The landlord had 
said that she wished to return to the property. However, when the eviction took place a 
year later new tenants had moved in and the wish to return could no longer be an 
operative reason. The reviewing officer was entitled to consider the reasons over the 
whole period.  
 
It was clear that the reviewing officer had not erred in finding that the operative reason for 
non-renewal of the tenancy was the withholding of rent. 
 
The Court rejected N's argument, relying on para.11.11 of the Code that a possession 
order would not have been made on the basis of the amount of the arrears, so that it was 
not reasonably foreseeable that her withholding rent would lead to her eviction. The 
withholding of rent was a breach of the terms of the tenancy. The fact that a court would 
not have made a possession order was beside the point. The landlord was not bound to 
renew.  
 
The reviewing officer was therefore entitled to find that non-renewal was the reasonable 
result of N's failure to make payment when due and that she was not unaware of any 
relevant fact. The relevant fact had to be an existing fact such as the fact that a person 
was a secure tenant or a belief that the rent was being paid by a third party, It could not 
be a belief in the happening or otherwise of a future event. N's failure to foresee that 
withholding a small part of the rent would lead to the non-renewal of her tenancy was not 
a fact of which she was unaware for the purposes of s.191(2). 
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When assessing affordability, benefits income had no special status in the assessment 
Samuels v Birmingham City Council 
Court of Appeal  27 October 2015 
 [2015] EWCA Civ 1051 
 
S and her four children had been evicted from private rented accommodation because of 
rent arrears. She was in receipt of income support, child tax credits, child benefit and 
housing benefit. There was a shortfall of £151.49 in the monthly rent after housing benefit 
on the full amount of £700. S, who had learning difficulties, compiled a financial 
statement, but made a number of mistakes in under-stating her expenses, including that 
she spent £150 per month on housekeeping. Her solicitors subsequently corrected this, 
and asserted that the correct figure was £750 per month. The Council decided that S had 
become homeless intentionally. It considered that she had been receiving sufficient 
income to pay the rent shortfall, and that the accommodation had therefore been 
affordable to her. The reviewing officer stated: 
 

"…  I consider that it is a matter of normal household budgeting that you would 
manage your household finances in such a way as to ensure that you were able to 
meet your rental obligation. I cannot accept that there was not sufficient flexibility 
in your overall household income of in excess of £311 per week to meet a weekly 
shortfall in rent of £34." 

 
S argued that the Council had failed to have regard to the starting point that, when an 
applicant is reliant entirely on benefits to support herself and her family, such benefits are 
set at subsistence level and are not designed to give a level of income that allows 
flexibility to spend beyond maintaining a very basic standard of living. There was no 
flexibility within her income for the payment of additional housing costs. She also argued 
that the Council had failed to have regard to para 17.40 of the Homelessness Code of 
Guidance, and had failed to give adequate reasons for its decision 
 
S's appeal was dismissed by the county court. The Court of Appeal dismissed a second  
appeal. The authority was not required to proceed by reference to the suggested starting 
point that the applicant received only subsistence level benefits. The Homelessness 
(Suitability of Accommodation) Order 1996 and the Code of Guidance made it clear that 
account should be taken of whether accommodation was affordable and, in reaching that 
assessment, of all forms of income and relevant expenses. This suggested that a 
judgment had to be made on the basis of the applicant's income and relevant expenses 
as a whole. It did not suggest that benefits income was to have any special status or 
treatment in that exercise, let alone that the suggested starting point should be adopted.  
 
Although housing benefit was specifically related to the costs of accommodation, it did not 
follow that no other benefits were ever intended to be used for the purpose of assisting 
with housing costs. There had been no need to refer expressly to para.17.40 of the 
guidance in relation to the issue of affordability; it was sufficient if the substance of the 
Council's decision letter showed that due regard had been given to the paragraph. 
 
In spite of the decision in Farah v Hillingdon London Borough Council [2014] EWCA Civ 
359, the Court held that the decision letter provided adequate reasoning. Enough was 
said to enable S to understand how and why the decision on affordability had been 
reached. It was not necessary to go into further detail as to why the amended figure of 
£750 per month was considered excessive or what could have been sacrificed in order to 
pay the rent shortfall. 
 
 
 
 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=1&crumb-action=replace&docguid=I75D67C30E42311DAA7CF8F68F6EE57AB
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=1&crumb-action=replace&docguid=I75D67C30E42311DAA7CF8F68F6EE57AB
http://nearlylegal.co.uk/?email_id=59&user_id=5632&urlpassed=aHR0cDovL3d3dy5iYWlsaWkub3JnL2V3L2Nhc2VzL0VXQ0EvQ2l2LzIwMTQvMzU5Lmh0bWw%3D&controller=stats&action=analyse&wysija-page=1&wysijap=subscriptions
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F  Suitability of accommodation 
 
Out-of-borough temporary accommodation 
Nzolameso v City of Westminster 
Supreme Court 2 April 2015 
[2015] UKSC 22  

 
N had lived in a house in the borough, the rent for which had been covered by housing 
benefit in the form of local housing allowance. Following the introduction of the benefits 
cap, N became unable to afford the rent and as a result she and her five children became 
homeless. The Council accepted a full housing duty towards her under s.193, HA 1996, 
and offered her temporary accommodation in a house in Bletchley, some 50 miles north 
of London outside its own district. Section 208 of the Act requires authorities “so far as 
reasonably practicable” to secure that accommodation is available for the applicant in 
their own district. 
 
N refused the offer, whereupon Council considered that it had discharged its duty towards 
her. N requested a review of the decisions that the house outside the district was suitable 
for her and that the authority had discharged its duty. The reviewing officer upheld both 
decisions. N’s appeal to the county court was dismissed. Her appeal to the Court of 
Appeal was also dismissed. 
 
N's appeal was upheld by the Supreme Court. The Court considered that the test of 
"reasonable practicability" suggested a stronger duty than did "reasonableness". If, 
however, it was not possible to accommodate a homeless applicant in its own area, the 
authority must attempt to offer accommodation that was as close as possible to where the 
applicant had previously been living.  
 
The authority had to evidence and explain any decision about where to accommodate a 
homeless applicant. In this case, there was little to suggest that the Council had given 
serious consideration to its obligations before offering the Bletchley property. It had not 
made enquiries into how practicable a move out of Westminster would be, whether school 
places would be available in Bletchley, and what N's medical conditions required. 
 
Under s.11 of the Children Act 2004, public authorities had a duty to have regard to the 
need to safeguard and promote the welfare of children. That requirement applied not only 
to the formulation of general policies and practices, but also to their application in 
individual cases, and was clearly relevant in determining whether accommodation was 
suitable. It was not enough for the decision-maker simply to ask whether any of the 
children were approaching external examinations. It had to identify and have regard to 
their needs, though it did not have to treat those needs as the paramount consideration.  
 
The review decision was based on the assumption that, because of the shortage of 
available housing in Westminster, the Council could offer accommodation elsewhere 
unless N could show that it was necessary for the family to remain in Westminster. There 
was no indication of what accommodation was available in or near Westminster, and why 
any such accommodation had not been offered. Nor was there any indication that the 
reviewing officer had recognised that, if it was not reasonably practicable to offer 
accommodation in Westminster, there was an obligation to offer it as close by as possible.  
 
The Council was therefore not able to show that its offer of the property in Bletchley was 
sufficient to discharge its statutory obligations, and its decision that its s.193 duty had 
been discharged was quashed. 
 
The Court accepted that authorities were entitled to take account of the resources 
available to them, the difficulties of procuring sufficient temporary accommodation at 
affordable prices in their area, and the practicalities of procuring accommodation in 

http://login.westlaw.co.uk/maf/wluk/app/document?&srguid=ia744c09a0000014b29150ed9057529b0&docguid=ID224A5605A0911E4B488EA495C9C0D9B&hitguid=ID224A5605A0911E4B488EA495C9C0D9B&rank=1&spos=1&epos=1&td=7&crumb-action=append&context=54&resolvein=true
http://login.westlaw.co.uk/maf/wluk/app/document?&srguid=ia744c09a0000014b29150ed9057529b0&docguid=ID224A5605A0911E4B488EA495C9C0D9B&hitguid=ID224A5605A0911E4B488EA495C9C0D9B&rank=1&spos=1&epos=1&td=7&crumb-action=append&context=54&resolvein=true
http://login.westlaw.co.uk/maf/wluk/app/document?&srguid=ia744c09a0000014b29150ed9057529b0&docguid=ID224A5605A0911E4B488EA495C9C0D9B&hitguid=ID224A5605A0911E4B488EA495C9C0D9B&rank=1&spos=1&epos=1&td=7&crumb-action=append&context=54&resolvein=true
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nearby authorities. Ideally, each authority should have up-to-date and publicly available 
policies for procuring sufficient units of temporary accommodation to meet the anticipated 
demand during the coming year, and for allocating that accommodation. Where there was 
an anticipated shortfall of "in-borough" accommodation, the policy should explain the 
factors that would be taken into account in allocating available properties. 
 
 
Authorities not required to assess the interests of children when seeking possession of 
temporary acommodation 
Mohamoud v Kensington and Chelsea RLBC 
[2015] EWCA Civ 780  21 July 2015  
 
M had become homeless with her children. She applied to the Council for assistance and 
had been placed in interim accommodation pending its decision. The Council decided that 
she had become homeless intentionally. M did not request a review of that decision. The 
Council served notice to quit on M and brought possession proceedings, which resulted in 
a possession order. M appealed against the possession order on the grounds that before 
issuing the notice and bringing the claim the Council was required by section 11 of the 
Children Act 2004 to have carried out an assessment of the best interests of the children 
and to have taken those interests into account as a primary consideration.  
 
The Court of Appeal rejected the Council's argument that the section 11 duty was 
confined to over-arching questions of strategy, and held that the duty applied to the 
manner in which a particular function should be carried out. However, the extent of the 
duty depended on the nature of the function.  
 
Both the local authority and the court had to act compatibly with article 8 ECHR, and the 
best interests of any children might be relevant to the issue of proportionality. If the court 
was satisfied that eviction would be disproportionate, it could prohibit it, but in so far as 
temporary accommodation under Part 7 Housing Act 1996 was concerned, the threshold 
for raising an arguable case of disproportionality was exceptionally high. The interests of 
any children were a primary, but not necessarily a determinative, consideration.  
 
M argued that the effect of section 11 was that, before serving a notice to quit, councils 
were under a positive duty to conduct an assessment of the needs of the children in order 
to find out what their circumstances might be. However, the Court considered that any 
such duty would be “extraordinarily burdensome in terms of cost and resources and – in 
the overwhelming number of cases - simply futile”.  The effect of any such assessment 
could not be to convert temporary accommodation into something more permanent, and it 
was difficult to see how the section 11 duty added anything material to the article 8 
analysis. 
 
The Court considered that the scheme of provision for the homeless protected the 
interests of children. If approached by a homeless family with children, the social services 
authority would to undertake a Children Act assessment to determine whether the 
children were in need within the meaning of the Act. In the particular case, M had not 
identified any factors relating to her children that might be relevant to the proportionality of 
the eviction decisions, and there was no evidence that there were any such features.  
 
 
 
Council entitled to decide that subjective fears did not render property objectively 
unsuitable 
Poshteh v Kensington and Chelsea RLBC 
[2015] EWCA Civ 711  8 July 2015  
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Ms P had engaged in dissident activity in Iran, and had endured two periods of 
imprisonment during which she was tortured by the Iranian authorities. As a 
consequence, she subsequently suffered depression and Post Traumatic Stress Disorder. 
She had been granted indefinite leave to remain in the UK in 2009. 
 
In November 2012 the Council made a final offer of accommodation in accordance with 
their duty under s193(7) Housing Act 1996. On viewing, she refused the offer as the 
property reminded her of the prison where she had been detained, which caused a panic 
attack. Her principal concern arose from a round window in the living room, which 
reminded her of the prison windows.  
 
The reviewing officer found that P had indicated that the flat would be suitable as 
temporary accommodation; the round window was significantly larger than those present 
in the prison; there was an additional large square window in the living room; and the 
medical evidence indicated that a small dark flat, a flat without a view, or one with a lift 
would be unsuitable for her. He concluded: “I cannot accept as objectively reasonable 
your assertion that the size or design of the window in the living room was reminiscent of 
a prison cell or that the windows or layout of the living room is such that it recreated the 
conditions of confinement or incarceration that is likely to have a significant impact on 
your mental health.” 
 
P’s appeal to the county court was dismissed, and the Court of Appeal rejected her further 
appeal. The review officer had considered all of the available medical evidence, and he 
drew his conclusions from the wider context. He was entitled to find that the property 
would not have the consequences that P had described on her mental health. He was 
clearly aware of his duty under the Equality Act 2010, and had weighed the evidence 
regarding it in the round. He had considered if P’s disability affected whether it was 
reasonable for her to accept this offer of accommodation. So long as the decision maker 
had properly focused on the question of whether the equality duty was complied with, the 
court should not displace their conclusions as to how much weight to place on the factors 
involved. 
 
Elias LJ, dissenting, considered that the decision maker was wrong to conclude that 
because objectively this flat did not resemble the conditions of P’s incarceration, therefore 
the panic attacks could be ignored or would be sufficiently trivial as to be unlikely to affect 
her mental health. This mistake lay at the core of the reviewer’s reasoning, and could not 
therefore support the conclusion reached. 
 
 
Local authorities are not under a duty to conduct a full inspection and hazard assessment 
of accommodation whenever a homeless applicant complained about the its condition.  
Firoozmand v Lambeth LBC  
Court of Appeal  3 September 2015 
[2015] EWCA Civ 952   
 
Mr F he was sensitive to noise and suffered from anxiety and depression. He applied to 
the Council as homeless and requested that he be placed on a top floor because of his 
sensitivity to noise, and that the building have a limited number of people. The Council 
placed F temporarily in a hostel. F complained about the level of noise at the property, 
and started sleeping on the streets. The Council confirmed that the accommodation was 
suitable, although they later moved him to the top floor of that building.  
 
F requested a review of the suitability of the accommodation as it was too noisy. He  
provided evidence from his GP of a suicide attempt. The reviewing officer concluded that 
the accommodation was suitable and that the appellant had been placed in as quiet a 
setting as possible in Inner London. F's appeal against that decision to the county court 
was dismissed. He appealed to the Court of Appeal. 
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F argued that that (1) the Council was at fault in having failed to conduct an inspection 
under the Housing Health and Safety Rating System (HHSRS)  in the Housing Act 2004  
which was required whenever a homeless applicant complained about the condition of 
accommodation provided; and (2) even if the Council was not under a statutory duty to 
conduct a HHSRS inspection and assessment before deciding on suitability, it had failed 
to have regard to the existence of hazards in the property when considerng the question 
of suitability. 
 
F's appeal was dismissed.  The Court rejected his argument that, where there was a 
complaint about the condition of accommodation offered under the `main' housing duty 
there had to be a hazard inspection and a HHSRS assessment before a decision on 
suitability could be made. It would have been unduly formalistic for the council to have 
had to carry out an inspection to determine whether the noise the appellant had 
experienced was a category 1 hazard. Councils operated on tight budgets and had to 
exercise judgment when deciding whether to conduct a full scale inspection and 
assessment.. It was for the authority to decide whether it had sufficient information to 
make a decision. Ithe Council had investigated F's complaint, taken steps to remove the 
cause, and ensured that the noise was kept to a minimum. The accommodation was 
temporary and the local authority had been entitled to regard it as suitable whilst 
alternative accommodation was sought.  

 
The fact that there was no reference to the 2004 Act in the reviewing officer's decision 
letter did not mean that the local authority had not had regard to those issues. A hazard 
assessment was unlikely to provide any more information than was already known in 
order to decide on the suitability of the accommodation. The chances of the hazard being 
a category 1 hazard were remote to non-existent.  
 
 
 
G Reviews and appeals 
 
 
No duty to provide accommodation pending a review or appeal  

R (on the application of Faizi) v Brent London Borough Council  
[2015] EWHC 2449 (Admin)    17 June 2015 
 
The claimant applied for permission to apply for judicial review of the defendant local 
housing authority's decision to refuse to accommodate her pending an appeal. 
 
F, a national of Afghanistan, had been granted refugee status in the UK. The Council 
accepted that it had a duty to house her under section 193 HA 1996. After her other 
children had joined her she rejected an offer of alternative accommodation. The Council 
considered that its duty to house her had been discharged, and that decision was 
confirmed on review. The claimant appealed to the county court, but the Council refused 
to provide her with accommodation pending the outcome of that appeal. She obtained an 
interim order that she be provided with accommodation, which was to expire in five days. 
She sought permission to judicially review the refusal to provide accommodation and 
sought further interim relief.  
 
F’s application for permission to apply for judicial review was dismissed. Section 193(5) 
made clear that from the moment that an offer of suitable accommodation was refused, 
the duty to provide accommodation ceased. The authority had a power to provide 
accommodation pending a review or appeal, but there was no express provision in the Act 
which required it to do so. There was no duty on a local authority to accommodate an 
applicant pending an appeal. In the circumstances, the order for interim relief would be 
extended for a further 14 days.  

https://www.lawtel.com/UK/Documents/AF0180476
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5 Allocations 
 
 
A local authority was not entitled to exclude homeless applicants from its allocation 
scheme on the grounds that they had been placed in long-term suitable temporary 
accommodation. 

 
R (Jakimavicute) v Hammersmith and Fulham LBC 
Court of Appeal 6 November 2014 
[2014] EWCA Civ 1438 
 
Ms J was in temporary accommodation provided by the Council following her homeless 
application. She wished to be considered under the Council’s allocation scheme. As 
someone to whom the Council owed the main housing duty under s.193(2), HA 1996, J 
fell into one of the classes of  person to whom reasonable preference should be given in 
the allocation of housing (s.166A(3), HA 1996). However, the Council had designated 
certain categories of applicant who did not qualify to join its allocation scheme. One of 
these categories related to homeless applicants whom the Council had provided with 
suitable long-term temporary accommodation. J did not therefore qualify to be considered 
for an allocation under the scheme. 
 
J applied for judicial review of the Council’s policy. She argued that it was unlawful for the 
Council to exclude from its housing register a person who would otherwise be entitled to 
reasonable preference. 
 
J’s application was granted.  
 

(1) Section 166A(1) required a local authority to have an allocation scheme for 
determining priorities and the procedure to be followed in allocating housing 
accommodation. The scheme was required to cover the entire process leading to 
such allocation. Section 166A(3) required the scheme to be framed so as to 
secure that reasonable preference was given to the classes specified. The 
reasonable preference duty applied on its face to the framing of the scheme as a 
whole. It followed that the qualification criteria must be subject to the reasonable 
preference duty. That view was also consistent with the Code of Guidance on 
allocation of accommodation issued by the Secretary of State  
  

(2) The disqualification of homeless persons in long-term temporary accommodation 
was fundamentally at odds with the requirement under s.166A(3)(b) to frame a 
scheme so as to secure that reasonable preference was given to people who 
were owed a housing duty under HA 1996. Far from being given any preference, 
the great majority of people within the class of those to whom a housing duty had 
been accepted were excluded altogether from consideration for housing 
accommodation under the scheme. The local authority had gone further than the 
statute permitted and that part of its scheme was unlawful.  
 

(3) If those falling within the group identified had a lesser need for social housing than 
other people within the reasonable preference classes, the local authority might 
wish to consider whether it was possible to reflect that factor in an appropriate 
banding structure under the scheme. 
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Policy of excluding homeless persons from the bidding process for 12 months was 
unlawful 
R (Alemi) v Westminster City Council 
[2015] EWHC 1765 (Admin)   22 June 2015  
 
Ms A and her family had become homeless from their private rented accommodation. A’s 
husband was employed and they had three children of school age. The Council accepted 
that it owed a housing duty to the family, and provided them with temporary 
accommodation. However, its policy stated that A, together with other homeless persons, 
could not bid for social housing until 12 months after the duty had been accepted. For the 
first year, they would only be able to register for a tenancy with a private landlord. The 
policy was aimed at reducing the length of time others on the housing list waited for social 
housing.  
 
A sought judicial review of the policy on the ground that it denied her the `reasonable 
preference’ in the allocation of housing to which she was entitled under Housing Act 1996 
s.166A(3). The Council argued that persons in A's position were still being given a 
"reasonable preference" in the allocation of social housing, as their time on the list started 
to run from the date of acceptance. It submitted that reasonable preference was not to be 
assessed at a finite "snapshot" moment in time and it was sufficient for the reasonable 
preference to be measured over a reasonable time. 
 
The Court of Appeal held that the Council’s policy was unlawful. Section 166A(3) 
concerned the allocation of social housing to statutorily defined groups which had to be 
given reasonable preference. Parliament had intended to recognise certain groups for 
whom the local authority could justify variations in the priority that they were given. 
However, the intention was not to remove them from potentially being allocated social 
housing within the current cycle, however remote that possibility might be.  
 
The Council’s second argument also failed because the reasonable period of time over 
which the authority claimed the reasonable preference could be lawfully assessed was a 
totally arbitrary one. It was unrelated to the statutory purpose of allocating social housing. 
The policy carved out a whole sub-group which was altogether excluded from the 
potential of being allocated social housing for 12 months. The Act did not permit the 
removal of a whole sub- group from a group which s.166A(3) required to be given 
reasonable preference in the allocation of social housing. 
 
 
Allocations policy which had a 5 year residence requirement was unlawful in that it 
excluded people who were entitled to `reasonable preference’ for an allocation  
R (on the application of HA) v Ealing LBC  
[2015] EWHC 2375 (Admin)   7 August 2015 
 

HA was a homeless mother fleeing domestic violence with her children. She felt unsafe in 
Hounslow, where she had previously been living, and so she applied to join Ealing's  
housing allocation scheme. However, the Council had a qualifying condition for its 
scheme that it was necessary to have been resident in the borough for the last five years.  
HA could not therefore meet the residence condition. She had applied online to join the 
scheme, but had received a standard response stating that because she did not fulfil the 
five-year residence requirement, she was not eligible for acceptance on the register.  

HA's application for judicial review was allowed. The Court held that the scheme had 
established an absolute exclusion from the housing register for those in the reasonable 
preference categories who did not meet the residency requirement. It was unlawful to set 
criteria which significantly undermined the reasonable preference duty. 

The Council's decision was also unlawful because the residency requirement in the policy 
discriminated against women who are victims of domestic violence; and also because 

https://www.lawtel.com/UK/Documents/AF0180110
https://www.lawtel.com/UK/Documents/AF0180110
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both the policy and the decision in HA's particular case were taken in breach of the 
Council’s obligations under section 11 Children Act 2004 to safeguard and promote the 
interests of the children.  

Although the scheme made provision for exemption from the residence crieria in 
exceptional circumstances, the Council had failed to consider whether to make an 
exception to the general policy when making its decision in the case, and had fettered its 
discretion. The decision was quashed, and the scheme itself was declared unlawful.  

 

6 Trespassers 

Trespasser proceedings: no grounds for resisting summary possession order 

Hampson v Orchid Runnymede Ltd 
High Court (Queen’s Bench)   11 September 2015 
Legal Action, November 2015, p.45 
 
H and other applicants were members of a self-sustaining eco-village squatting on the  
private land owned by Orchid. The landowner had planning permission to develop the site 
for mixed use. The judge dealt with the landowner's application for a possession order 
summarily rather than by trial and made a possession order. The applicants had been 
unable to obtain legal aid.  
 

H applied for permission to appeal against the possession order. They submitted that in 
considering whether to dispose of the case summarily, the judge had used a test of 
exceptionality rather than the test of a strongly arguable defence. They further submitted 
that the judge had failed to consider their constitutional law arguments based on the 
Charter of the Forest of 1271 and Magna Carta 1215.  

 

The application was refused. The case law supported the recorder's decision to dispose 
of the issues summarily. The only live issue was the applicants' human rights defence 
based on article 8 ECHR. The judge had correctly set out the test as one of a seriously 
arguable defence, not as one of exceptionality, although to have a seriously arguable 
defence, the applicants needed exceptional facts or circumstances to justify a trial . The 
applicants had always known that they were trespassers and that their community was 
precarious. Orchid had a right to peaceful enjoyment of its land under article 1 of the First 
Protocol ECHR and was entitled to full possession in the absence of exceptional 
circumstances. The primary consideration was that the site was private land. It had been 
correct for the judge to conclude that the applicants did not have a strongly arguable 
defence based on article 8 and that the case could be disposed of summarily.  

 

The Charter of the Forest had been repealed by the Wild Creatures and Forest Laws Act 
1971 and had no relevance to the issues. Only three clauses of Magna Carta were still in 
force, and of those only the right to due legal process was relevant to the applicants. The 
applicants had had a full opportunity to express their arguments with the benefit of legal 
advice. The lack of legal aid was a consequence of legislation and did not affect the 
fairness of their hearing. There was no arguable ground in support of permission to 
appeal. 

 

 

Shelter  
November 2015 
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