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1 Housing benefit: the `bedroom tax’ 
 

The Supreme Court bedroom tax appeals 
 
R (on the application of Carmichael and Rourke) (formerly known as MA and 
others) v SSWP  
R (on the application of Daly and others) (formerly known as MA and others) v 
SSWP 
R (on the application of A) (v SSWP  
R (on the application of Rutherford) v SSWP  
[2016] UKSC 58 9 November 2016 
 

The under-occupation charge (`bedroom tax’) 
 
The under-occupation deduction from housing benefit was introduced with effect from 1 
April 2013. The regulations provide that payments of housing benefit to those renting in 
the social sector will be reduced by 14% if the claimant has one more bedroom than is 
necessary, increasing to 25% if there are two or more unnecessary rooms (reg B13, 
inserted into the Housing Benefit Regulations 2006 by the Housing Benefit (Amendment) 
Regulations 2012). The same criteria apply to determinations of the housing element of 
universal credit. 

This amendment applies only to those of working age. Those who have reached the age 
at which pension credit is payable are exempt from the change. There are a number of 
other exemptions from the regulations. A claimant who requires regular overnight care 
from a non-resident carer will be allowed one additional bedroom. It is necessary to show 
that s/he reasonably requires this care and (in most cases) that s/he is receiving a 
particular benefit, such as attendance allowance,  the middle or highest rate care 
component of Disability Living Allowance, or either rate of the daily living component of 
Personal Independence Payment.  

The `MA’ claimants 

 
Mrs Carmichael lived in a two-bedroom flat with her husband. They were unable to share 
a bedroom because of her disabilities.  
 
Mr Daly lived in a two-bedroom property. His son, who was disabled, stayed with him 
every weekend and for part of the school holidays.  
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Mr Drage lived in a three-bedroom flat. He suffered from obsessive compulsive disorder 
and the bedrooms had been filled with papers that he had accumulated.  
 
JD and his daughter lived in a specially constructed three-bedroom property. His daughter 
had cerebral palsy with quadriplegia, learning difficulties and double incontinence, and 
she was registered blind. 
 
Mr Rourke and his step-daughter lived in a three-bedroom property. One of the bedrooms 
was used to store disability-related equipment.  
 
The Court of Appeal had accepted that reg B13 had a discriminatory effect on some 
people with disabilities, but held that the discrimination was justified. The MA claimants’ 
needs could be met though the Discretionary Housing Payment (DHP) scheme based on 
individual assessments.  
 

Rutherford 
 
Mr and Mrs R were the grandparents of T, a child with severe mental and physical 
disabilities who lived with them in a three-bedroom housing association property which 
had been adapted for T's needs. T required 24-hour care from at least two people. Mr and 
Mrs R provided that care, but they were in poor health themselves and they received 
respite care twice a week from carers who stayed in the house overnight.  
 
Under regulation B13 of the Housing Benefit Regulations 2006, the third bedroom was 
considered to be `spare', and housing benefit was accordingly reduced by 14%. The local 
authority had, however, awarded DHPs to cover the entire reduction for the financial 
years 2013/14 and 2014/15.  
 

A v SSWP 
 
A was a victim of domestic violence who lived with her son in a three-bedroom council 
house. The house had been adapted to provide protection under the sanctuary scheme, 
which provided a high level of security, and she received on-going security monitoring. 
A's housing benefit was reduced on the basis that number of bedrooms in her property  
exceeded the number she were entitled to under the size criteria in reg. B13. She also 
received DHPs which made up the shortfall in her rent.  
 
In the Court of Appeal, the Rutherfords’ claim succeeded on the basis of disability 
discrimination, and A’s claim succeeded on the issue of discrimination on the basis of 
gender under artcles 8 and 14 ECHR.  
 

The Public Sector EqualityDuty 
 
All parties' claims under the Public Sector Equality Duty (PSED) in s.149 Equality Act 
2010 were rejected. 
 

The judgment 
 
In respect of the MA claimants’ discrimination claims, the Supreme Court allowed the Mrs 
Carmichael’s appeals and dismissed the other claimants’ appeals. The MA claimants’ 
appeals under the Equality Act were dismissed. The Secretary of State’s appeal in 
respect of the Rutherford family was dismissed. The Secretary of State’s appeal in 
respect of A was allowed, and A’s cross appeal was dismissed, by a majority of 5 to 2.  
 
 
The Court held that the normal test in cases involving questions of economic and social 
policy is whether the discrimination is “manifestly without reasonable foundation”. The 
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Court of Appeal was correct to apply this test. The question of how to deal with the impact 
of reg B13 on persons with disabilities was a clear example of a question of economic and 
social policy: the housing benefit cap scheme was integral to the structure of the welfare 
benefit scheme.  
 
However, some people with disabilities had a transparent medical need for an additional 
bedroom. This was recognised by reg B13 to a certain extent, in that it entitled claimants 
to an additional bedroom in the case of children (but not adults) who cannot share a 
bedroom because of their disabilities and in the case of adults (but not children) in need of 
an overnight carer. Mrs Carmichael was an adult who could not share a room with her 
husband due to her disabilities. The Rutherfords required a regular overnight carer for 
their grandson with severe disabilities. There appeared to be no reason to distinguish 
between adult partners who cannot share a bedroom because of disability and children 
who cannot do so because of disability; or between adults and children in need of an 
overnight carer. The decisions in relation to Mrs Carmichael and the Rutherfords were 
therefore manifestly without reason.  
 
In relation to the other MA claimants, their need for an additional bedroom was not 
connected, or not directly connected, to their/their family member’s disability. The Court 
characterised their need as a social need connected with disability. While there might be 
good reasons for them to receive state benefits to cover the full rent, it was appropriate for 
their claims to be considered on an individual basis under the DHP scheme.  
 
A, had a strong case for staying in her current house; it had been adapted under the 
sanctuary scheme and she felt safe there. However, there was no automatic correlation 
between being in a sanctuary scheme and requiring an extra bedroom: the reason that A 
currently has an additional bedroom is that no two bedroom properties were available 
when she moved. The fact that people may have strong reasons for wanting to stay in 
their property unrelated to the number of bedrooms is taken account of through DHPs. It 
therefore did not follow that A had a valid claim for unlawful sex discrimination. 
 
The Court held that the PSED is a duty on the part of a public authority to follow a form of 
due process. On the evidence, the Secretary of State had properly considered the 
potential impact of the housing benefit cap on individuals with disabilities unrelated to the 
number of bedrooms, and had addressed the question of gender discrimination.  
 
Lady Hale and Lord Carnwath dissented in relation to the Court’s conclusions in respect 
of A. They considered that the state has a positive obligation to provide effective 
protection for victims of domestic violence. A’s reduction in housing benefit put at risk her 
ability to stay in her home and therefore constituted discrimination. DHPs were not good 
enough to justify this discrimination; it was not acceptable for A to endure the additional 
difficulties and uncertainties involved in obtaining them.  
 
 
 

2 Immigration Act 2016: eviction of occupiers who lack the 
right to rent 

 

Sections 39-41 of the Immigration Act 2016 (residential tenancies) will come into force on 
1 December 2016. The provisions of the Act will  
 

 make it a criminal offence for a landlord or agent to let premises in breach of the 
Right to Rent conditions; and 
  

 make it easier for landlords to evict a tenant who is occupying premises in breach 
of the Immigration Act 2014 . 
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Offence of leasing premises 
 
S. 39, IA 2016, inserts new s.33A-33C into IA 2014. S.33A provides that: 
 

 The landlord under a residential tenancy agreement which 
relates to premises in England commits an offence if the first and 
second conditions are met. 

 

 The first condition is that the premises are occupied by an adult 
who is disqualified as a result of their immigration status from 
occupying premises under a residential tenancy agreement. 

 

 The second condition is that the landlord knows or has 
reasonable cause to believe that the premises are occupied by an 
adult who is disqualified as a result of their immigration status from 
occupying premises under a residential tenancy agreement. 

 

New s.33B IA 2014 creates a further offence of leasing premises which is committed by 
an agent who “is responsible for a landlord’s contravention if the agent (a) knew or had 
reasonable cause to believe that the landlord would contravene the scheme by entering 
into the residential tenancy agreement in question, and (b) if s/he had sufficient 
opportunity to notify the landlord of that fact before the landlord entered into the 
agreement, but did not do so. 
 
A person who is guilty of an offence under these provisions is liable— 
 

 on conviction on indictment, to imprisonment for a term not exceeding five 
years, to a fine or to both; or 

 on summary conviction, to imprisonment for a term not exceeding 12 months, 
to a fine or to both.  [new s.33C, IA 2014] 

 
 
Eviction without a court order 
 
S.40(2), IA 2016 inserts new s.33D and s.33E into IA 2014.  
 
New s.33D (Termination of agreement where all occupiers disqualified) permits a 
landlord to “terminate” a residential tenancy agreement if the Secretary of State has given 
a notice in writing to the landlord which 
 

 identifies the occupier of the premises or (if there is more than one occupier) 
all of them, and 

 states that the occupier or occupiers are disqualified as a result of their 
immigration status from occupying premises under a residential tenancy 
agreement. 
 

The Secretary of State’s notice must be in a prescribed form, which is contained in Sch.1 
of the Immigration (Residential Accommodation) (Termination of Residential Tenancy 
Agreements) (Guidance etc.) Regulations 2016 SI No 1060. 

 
The landlord may terminate the residential tenancy agreement by giving at least 28 days’  
notice in writing and in the prescribed form to the tenant specifying the date on which the 
agreement comes to an end. 
 
The Home Office notice ‘converts’ the occupation status of an assured (including assured 
shorthold), Rent Act, or basic protection occupier to that of excluded occupier under the 
Protection from Eviction Act 1977 (s.3A(7D) PfEA 1977, inserted by s.40(5) IA 2016). 
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Where such a notice is served, it ends the tenancy (s.40(6), IA 2016) and the occupier 
has no right to remain until a court order is obtained.  
 
 
Other procedures for ending tenancy agreements without statutory protection 
 
In other situations – ie, where there is no Home Office notice stating that all the occupiers 
are disqualified from renting – new s.33E IA 2014 provides that it will be an implied term 
of a residential tenancy agreement that the landlord may terminate the tenancy if 
 

 the premises are occupied by an adult who is disqualified from renting; and 
 the tenancy is not an assured tenancy or a Rent Act protected tenancy.  

 
 
Other procedures for ending agreements with statutory protection 
 
Section 41(2), IA 2016, creates a mandatory ground for possession of an assured or 
assured shorthold tenancy where a tenant or occupier is disqualified from renting as a 
result of their immigration status. The new ground will be Ground 7B in Part 1 of 
Schedule 2 to HA 1988. A similar ground is inserted in the Rent Act 1977 (Case 10A, Sch 
15) in respect of regulated tenancies. 
 
Ground 7B requires that two conditions are satisfied: 
 

 The Secretary of State has given a notice in writing to the landlord which 
Identifies the tenant or one or more other persons aged 18 or over who are 
occupying the premises, as a person or persons disqualified from 
occupying the premises under the tenancy. 

 
 The person or persons named in the notice is/are in fact disqualified from 

occupying the premises under the tenancy. 
 

For the purposes of this ground a person (“P”) is disqualified as a result of their 
immigration status from occupying the premises under the tenancy if— 
 

 P is not a relevant national, and 
 P does not have a right to rent in relation to the dwelling-house. 

 
A “relevant national” means (a) a British citizen; (b)a national of an EEA State other than 
the United Kingdom; or (c) a national of Switzerland. 
 
P does not have a right to rent in relation to the premises if— 
 

 P requires leave to enter or remain in the United Kingdom but does not have it, or 
 P’s leave to enter or remain in the United Kingdom is subject to a condition 

preventing P from occupying the dwelling-house. 
 

 
Where an order for possession is made against joint tenants solely on the basis of 
Ground 7B (above), and one or more of the joint tenants is a qualifying tenant (ie, has the 
right to rent), the court may, instead of making an order for possession, order that the 
tenant’s interest under the tenancy is to be transferred to the other joint tenant(s) (new 
s.10A, HA 1988, inserted by s.40(5), IA 2016. 
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Effect on existing tenancies 
 
Sections 33D and 33E will apply equally in relation to a residential tenancy agreement 

entered into before or after the coming into force of the 2016 Act (s.40(3), IA 2016).  

 
 
 

3 Allocations 

 

`Community contribution' basis of allocating properties was unalwful 

R (on the application of H and others) v Ealing London Borough Council  
[2016] EWHC 841 (Admin) 
 
The Council had introduced an amendment to its housing allocations policy in October 
2013 by which 20% of all available lettings would be reserved for “working households” 
(where the applicant or a family member worked at least 24 hours pw) and “model 
tenants” (applicants who already had a Council secure tenancy but sought more 
appropriate accommodation and had complied with the terms of their tenancy). The 
purpose was to incentivise tenants to work or return to work and to encourage good 
tenant behaviour. 
 
H and others applied for judicial review of the lawfulness of the scheme, on the basis that 
it 
 

 Indirectly discriminated against women, disabled and elderly people (in relation to 
the working household element); 

 breached Article 14 ECHR because it discriminated against women, children, 
disabled persons, the elderly and tenants who did not already hold Council 
tenancies; 

 breached the Council’s Public Sector Equality Duty; and  

  breached the Council’s obligations in relation to the welfare of children under s.11 
Children Act 2004. 
 

The application was allowed. The Court concluded as follows on the main grounds of 
challenge: 
 
Indirect Discrimination:  The allocation scheme indirectly discriminated against the 
disabled, the elderly and women. There was no reason why the Council could not have 
introduced a “safety valve” by allowing officers a discretion in exceptional circumstances 
to admit some people who could not work, even if they might wish to do so.   
 
 Discrimination under Article 14 ECHR:  The judge considered that it could not be said 
that the scheme was the least intrusive method of achieving its purposes (incentivising 
work and good tenant behaviour) without unacceptable results or that a fair balance had 
been struck.    
 
Breach of the Council’s Public Sector Equality Duty:  There had been a breach of the 
PSED. There had been no real enquiry into, or consideration of, the potentially 
discriminatory effects of the working households element of the Scheme . 
 
Section 11 Children Act 2014: There had also been a breach of this duty. Children with 
single parent carers who could not work would be adversely affected by the scheme. 
There had not been any real consideration of the interests of children in this context. 
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Spent convictions could not be considered as reasons for disqualification from the 
housing register 
YA v L.B. Hammersmith and Fulham  
[2016] EWHC 1850 (Admin) 

YA, a former asylum seeker, had been taken into care when he was 11. In 2010, at the 
age of 14, he was granted indefinite leave to remain in the UK. Between the ages of 12 
and 16, he committed several offences of violence, dishonesty and possession of drugs. 
Under s 4 Rehabilitation of Offenders Act 1974 s.4, all those convictions were spent. 
None of the offences had been committed after January 2012. 

In 2015, at the age of 19, he applied to join the Council’s housing register. His application 
was supported by his social worker and by the care leavers’ housing panel. However, his 
application was refused. The Council had a policy of disqualifying from its allocation 
scheme applicants who “have been guilty of unacceptable behaviour which makes them 
unsuitable to be a tenant”. 

YA challenged this decision by way of judicial review on the grounds that (1) it was 
unlawful for the Council to take account of the spent convictions; and (2) the policy 
discriminated against him as a care leaver. . The Council maintained that YA’s behaviour 
remained relevant even though his convictions were spent 

Allowing the claim on the first ground, Peter Marquand (sitting as a High Court judge) held 
that the Council was not entitled to rely on convictions which were spent. It was not lawful 
to base a decision on those convictions or on the conduct which gave rise to them. The 
purpose of s.4 of the 1974 Act was “to seek to prevent the past offences coming to light 
and to ensure that the rehabilitated person is treated as not having committed the offence 
in question.” 

The second ground failed because, although the judge was satisfied that there has been 
discrimination against care leavers (because young people in that class were statistically 
ikely to engage in criminal/anti-social behaviour), the discrimination was justified. 

 
 
Points threshold for bidding does not breach requirement to give reasonable preference 
R (on the application of Woolfe) v L.B. Islington  
[2016] EWHC 1907 (Admin) 
 

Ms W lived with her mother in a privately rented one-bedroom flat. When she became 
pregnant, social services told her that unless she moved out of her mother’s home they 
would seek a care order in respect of the new baby. This was in the context of two of the 
mother’s children having been taken into care. 

W applied to the Council for assistance as a homeless person. The Council accepted the 
main housing duty towards her and provided her with temporary accommodation in the 
private rented sector.  

W also joined the Council’s allocation scheme. She was awarded a total of 110 points: 
100 points for previous residence in the borough, and 10 points for homelessness. 
However, the threshold for bidding for any properties which became available was 120 
points.  

W applied for judicial review, on the ground that the Council’s sceme was unlawful, as it 
prevented applicants who were owed a `reasonable preference’ from bidding for 
properties, and also that it was in breach of the duty under s.11(2) Children Act 2004 to 
have regard to the welfare and interests of the children of affected families.  

W’s application on these grounds was dismissed. The Council’s scheme accorded 
`reasonable preference’ by means of a points system. It was not unlawful to set a 
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minimum level of points before an applicant could bid. The Council had had regard to the 
need to safeguard and promote the welfare of children when the policy was devised.   

The second ground was that the Council had misapplied its own policy by refusing to 
award W an additional 90 points under its `New Generation’ policy. In order to qualify for 
these points, “applicants must be living continuously as an agreed member of the 
household of an Islington resident for at least three out of the last five years.” The Council 
had refused to award W these points because, since she had been temporarily rehoused 
by the Council in a private sector flat, she was not presently living with her mother.  
However, the judge took the view that the words: “…be living continuously….for at least 
three out of the last five years…” were capable of being interpreted as meaning “be living” 
and also “or have been living”.  He considered that the Council had misapplied its own 
policy and ordered it to reconsider the question of awarding the New Generation points to 
W. 

 
Discretionary offer of accommodation did not extend to disabled person who had recently 
joined the household  
Jones v Luton Borough Council  
[2016] EWHC 2036 (Admin) 

Jack Jones’s parents were joint secure tenants of a two-bedroom Council property. Mrs 
Jones died in 2012. Mr Jones died in May 2015. Jack had lived in the house for 18 years, 
since the age of 14. At that time, Jack was residing in the home with his civil partner and 
with the partner’s brother Jake. Jake had moved in following the breakdown of his 
relationship in March 2015. He had complex health issues, including diabetes. He was 
looked after by Jack and his own brother (Jack’s partner). Jack and his partner also 
suffered from chronic depression.  

As Jack did not qualify to succeed to his father’s tenancy, the Council served Notice to 
Quit on him. Jack applied to the Council for the grant of a new tenancy of the house to 
him. 

The Council had a policy that it would consider making a discretionary offer of a new 
tenancy to a member of the family who satisfied certain conditions. The Council decided 
not to offer Jack a new tenancy of the home, but to offer the tenancy of a one-bedroom 
property elsewhere to him and his partner. It considered that Jake was not a dependant of 
Jack, nor was he a member of his household. 

Jack’s application for judicial review of this decision was dismissed. Jake had only moved 
into the house shortly before Mr Jones died. The Council was entitled to take the view that 
his medcial condition was not sufficient to render him a dependent member of Jack’s 
family, bearing in mind the short period for which he had lived there. The medical 
evidence did not indicate that Jake could not live independently of Jack and his partner. 

 
 

4 Homelessness  

 

A  Statutory homelessness 

 

Fresh application after previous refusal 
 
Authority bound to accept a fresh application where there was new evidence concerning 
the state of the applicant’s mental health  
R (on the application of Hoyte) v Southwark LBC 
Administrative Court  8 July 2016 
 [2016] EWHC 1665 (Admin); 
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Ms H was a 58 year old woman who had a history of mental health problems and 
depression. She was homeless and had been staying temporarily with family members. In 
June 2015 she applied to the Council for assistance. The Council decided that she was 
not in priority need as she was not “significantly more vulnerable” than someone ordinarily 
vulnerable as a result of being homeless.  
 
Subsequently, H’s solicitors obtained a report from a clinical psychologist, who concluded 
that H was quite a high suicide risk. On the basis of that report, H made a second 
application in October 2015. However, the local authority again decided that she was not 
in priority need, after consulting its medical adviser. On a review of that decision, the 
Council obtained records of H’s doctor's appointments before and after the psychologist's 
consultation. The GP had noted that she had no thoughts or plans to self-harm. The 
Council affirmed its decision that that she was not in priority need.  
 
On 23 February 2016 H was advised that she could not appeal the review decision. On 24 
February she planned to commit suicide, but instead saw her GP, who found that she had 
clear suicidal thoughts and urgently referred her to a mental health nurse. The nurse 
found that she demonstrated suicidal ideation with plausible evidence of plan and intent.  
 
H made a third application for homelessness assistance, supported by those findings. 
However, the Council refused to take the application, concluding that there had been no 
material change in the facts that had led to its previous decision as it was already aware 
that she had a history of suicidal ideation. H applied for judicial review of that decision and 
for an injunction, on the basis that the events of 24 February constituted new facts. 
. 
The Administrative Court granted H’s application. The Council had not said anywhere in 
its previous decisions that it accepted that H was a suicide risk. It had concluded that 
there was no significant risk and had been influenced by the GP's views at that time. It 
had clearly placed significant weight on the fact that no active suicide plan or risk 
appeared from the GP records.  
 
In rejecting the new application, the authority had not specifically referred to the events of 
24 February. Nor had it referred to the fact that, having previously relied on its 
interpretation of the GP records as being inconsistent with the psychologist's view on the 
risk of suicide, there was then evidence from the GP to support suicidal ideation. The 
events of 24 February had resulted in new evidence from those who were responsible for 
the claimant's primary healthcare. On any reasonable interpretation, the new application 
could not be considered by any reasonable authority to be based on "exactly the same" 
facts as those which existed at the time of the previous review.. 
 
Having placed reliance on its interpretation of the GP's views, it was irrational of the local 
authority to say that the facts were exactly the same when the GP's views had clearly 
changed. It was  
 
 

B Eligibility for assistance 
 
 
Allocation of Housing and Homelessness (Eligibility) (England) (Amendment) 
Regulations 2016 (SI No. 965) 
  

These regulations came into force on 30 October 2016. They amend the Allocation of 
Housing and Homelessness (Eligibility) (England) Regulations 2006, SI 2006/1294. 

 

http://www.legislation.gov.uk/uksi/2016/965/made
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The amendments will ensure that homeless persons who have been granted limited leave to 
remain in the UK under Appendix FM to the Immigration Rules and who are not subject to a 
‘no recourse to public funds’ condition, are eligible for a housing allocation and/or homeless 
assistance under Part VI and Part VII Housing Act 1996. 

Background  

Under the present eligibility regulations Reg 5 defined which persons subject to immigration 
control were eligible for housing assistance under Part VII.  Such persons included: 

 refugees (Class A), 

 those granted exceptional leave outside the immigration rules and who were not 
subject to a ‘no recourse to public funds’ (NRPF) restriction (Class B) 

 those who are habitually residence in the UK/Common Travel Area without any 
limitation other than some sponsorship conditions (Class C),  

 those with humanitarian protection (Class D),  

 asylum seekers whose claims were made before 3rd April 2000 (Class E) and  

 Afghanis who were habitually resident and who had limited leave under para 276BA1 
of the Immigration rules (Class F). 

  

Under Reg 3 there were similar provisions in relation to eligibility for an allocation of housing 
accommodation. 

Until July 2012 it was usual for any person seeking leave to remain in the UK under Art8 
ECHR (right to family life) to be granted leave outside the immigration rules.  Such persons 
thus fell within Class B and were entitled to homeless assistance and an allocation of 
accommodation if they were not subject to the NRFP condition. 

However, in July 2012 the Home Office introduced a new Appendix FM to the Immigration 
Rules and after this date most persons being granted leave under Article 8 were granted their 
leave inside the rules.  This change meant that these persons no longer came within Class B. 
The Home Office failed to amend the Eligibility Regs to take account of this change in the 
Immigration Rules. 

 

The changes 

(1) A new Class G has been inserted at Reg 5(1)(g): 

 

 Class G – a person who has limited leave to enter or remain in the United 
Kingdom on family or private life grounds under Article 8 of the Human Rights 
Convention, such leave granted— 

 under paragraph 276BE(1), paragraph 276DG or Appendix FM of the 
Immigration Rules, and 

 who is not subject to a condition requiring that person to maintain 
and accommodate himself, and any person dependent upon him, 
without recourse to public funds. 

 

Paragraph 276BE(1):  Dependants of a relevant Afghan citizen 
 

Paragraph 276DG: Indefinite leave to remain on the grounds of private life in the UK 

 

(2) Class E and the related provisions in Reg 5(2) and (3) relating to pre-2000 asylum 
seekers are now omitted, as they are no longer relevant. 
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Eligibility for an allocation of accommodation 

(1) a new Class F in the same terms as Class G above has been inserted at Reg 3 (1) (f) 
 

 
Irish citizens are eligible for Part 7 assistance by virtue of their nationality and habitual 
residence in the Common Travel Area of the United Kingdom and the Republic of Ireland.  
They do not need to rely on EU rights of free movement.  
 
McCarthy v London Borough of Brent 
Central London County Court  5 August 2016 
Legal Action, Nov 2016, p.41 
 
Ms M fled domestic violence in the Republic of Ireland and came to London, where she 
applied to Brent for housing as a homeless person under Part 7 of the Housing Act 1996.  
She was caring for young children and therefore not working or looking for work.  She was 
found to be ineligible for assistance by the Council, applying regulation 6 of the 
Homelessness and Allocations (Eligibility)(England) Regulations 2006.  Regulation 6 
applies to persons from abroad who are not subject to immigration control.  In order to be 
eligible under regulation 6 a person has to have a right to reside in the UK other than as 
an EU jobseeker. 
 
The Council decided an Irish national had no right to reside in the UK above and beyond 
that enjoyed by all other EU nationals.  M was not working and did not have a right to 
reside as an EU worker.  She did not have a right to reside at all and was therefore 
ineligible pursuant to regulation 6.   
 
M’s appeal to the county court was upheld.  
 
Section 1(3) of the Immigration Act 1971 provided that arrival into and departure from the 
UK on a journey from or to the Republic of Ireland was not subject to control under the 
1971 Act and a person did not require leave to enter the UK on arriving from Ireland.  It 
further provided that the UK, the Channel Islands, the Isle of Man and the Republic of 
Ireland were referred to as the Common Travel Area.  There was no specific mention of a 
right to remain in the UK. 
 
In practice Irish nationals did not apply for leave to remain in the UK and it was not clear 
how such an application would be determined.  Neither party could give an example of an 
Irish national having applied for leave to remain in the UK.  There were hundreds of 
thousands of Irish nationals living in the UK.  The Council had argued that they were 
residing on the basis of tolerance, but this was a far-fetched analysis. 
 
The lack of restrictions on arrival into and departure from the UK within the Common 
Travel Area, coupled with the absence of a mechanism for Irish nationals to apply for 
leave to remain, led to the conclusion that Irish nationals had an unfettered right to remain 
in the UK.  To be habitually resident in Ireland was to be habitually resident in the UK and 
a person habitually resident in Ireland ought to have the right to claim housing assistance 
in the UK.  It could not be said that Irish nationals in the UK were in transit and their 
presence only tolerated.  Section 1(3) of the Immigration Act 1971 granted a broad status 
including a right to remain.  For all practical purposes Irish nationals were treated as UK 
citizens. 
 
Leave to remain, if granted, was for a limited time and with restrictions.  There were no 
such limits on the rights of Irish nationals to be in the UK. 
 
If the court was wrong on the application of regulation 6 then regulation 5 of the 2006 
Regulations applied to ensure that Irish nationals were eligible for homelessness 
assistance.  This regulation applied to those subject to immigration control and provided, 
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in Class C, that “a person who is habitually resident in the United Kingdom, the Channel 
Islands, the Isle of Man or the Republic of Ireland and whose leave to enter or remain in 
the United Kingdom is not subject to any limitation or condition” was eligible for 
homelessness assistance. 
 
 

C Priority need 
 
 
The Supreme Court cases 
 
Vulnerability: comparison with the `ordinary homeless person’? 
Hotak v Southwark LBC; Johnson v Solihull MBC; Kanu v LB Southwark 
[2015] UKSC 30  13 May 2015 
  
The issues in the Supreme Court decision were as follows:  
 
1. Does the assessment of `vulnerability’ involve a comparison? If so, is the right 

comparison with an `ordinary (actual) homeless person’, or with an `ordinary 

person who happens to become homeless’? 

The Supreme Court accepted that the meaning of vulnerability involves a comparative 
exercise. “Vulnerable” is a word that implies a comparison with someone else. So who 
should the homeless applicant be compared with? 
 
The Court unanimously rejected the approach of the Council in Johnson. It was wrong to 
look at the characteristics of other persons who were actually street homeless. The right 
comparator was the ordinary person, not the ordinary homeless person or street 
homeless person who was already likely to be suffering from a number of problems. The 
focus should be on the particular characteristics of the applicant and upon all of the 
applicant’s difficulties when taken together. The authority must conduct a composite 
assessment of those issues. The well-known guidance in the Pereira case was unhelpful 
and did not represent the statutory test. 
 
Vulnerability in this context means an applicant's vulnerability if homeless. An authority 
must, “pay close attention to the particular circumstances of the Applicant in the round”. 
(Lord Neuberger, para 38). The correct approach should be to take “the ordinary person if 
rendered homeless and compare how the applicant would fare as against him” or “to 
compare him with an ordinary person if made homeless, not an ordinary actual homeless 
person”.  
 
The local authority’s finite resources are irrelevant to vulnerability (para 39). But to be 
vulnerable a homeless applicant must be likely to suffer more than many others in the 
same position (para 52); and must be significantly more vulnerable than ordinarily 
vulnerable as a result of being homeless (para 53). For the future expressions such as 
“when street homeless” and “fend for oneself” should be avoided in favour of the plain 
wording of the Act (para 40). The use of statistics to determine vulnerability is dangerous 
(para 43). 
 

2. When assessing an applicant’s vulnerability, can the authority could take into 
account care that is provided by a relative or friend to him/her or other third 
party support?  

The Court held (Lady Hale dissenting) that care given by statutory bodies or by a carer, 
whether a family member or not, could be taken into account, but great care should be 
taken in deciding whether that care will really be effective when the person is homeless 
(para 61). Other people’s support can, however only be taken into account if the support 
will be provided on a “consistent and predictable basis” (para 65). Even if a relative can 
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provide some care to the applicant it will not necessarily remove the vulnerability (para 
69). 
 
3. Does the Equality Act 2010 add anything to the decision-making process? 
 
The Court held that the s.149 Public Sector Equality Duty is a duty of substance, not form. 
It is not necessary for the decision maker to refer to the duty specifically: indeed, he or 
she may be ignorant of the existence of the Equality Act. At each stage of the decision-
making process the authority must ask whether an applicant with an actual or possible 
disability, or other protected characteristic, is vulnerable. The authority must focus sharply 
on whether the applicant is disabled, the extent of the disability, the effect of the disability 
and whether the applicant is vulnerable (para 78). There must be rigorous consideration 
and a particularly sharp focus where the equality duty is engaged. Simply paying lip 
service to the Equality Act would not save an otherwise poorly reasoned decision. 
 
 
Taani v Hackney LBC 
[2016] EWCA Civ 216  25 January 2016 
Legal Action, Oct 2016, p.41 
 
T’s application for assistance as a homeless person was rejected by the Council on the 
basis that he was not vulnerable. T applied for permission to appeal to the Court of 
Appeal on the basis that the reviewing office had misdirected himself by considering in his 
decision whether T was able to “fend for himself”. Permission was refused, on the basis 
that “a one-off misapplication of the legal test does not satisfy the test for a second 
appeal”. 
 
T’s application for permission was renewed, on the basis that the misapplication was 
unlikely to be a “one-off”, as the reviewing office, Mr Minos Perdios, is contracted by a 
number of local authorities to carry out reviews. However, the application was refused. It 
was held that “There is no particular indication from the [review decision] letter that this 
review officer is likely to misdirect himself in other cases.” 
 
 
County court cases on Vulnerability following Hotak/Johnson/Kanu 
 
HB v Haringey LBC 
Mayor’s and City of London Court 17 September 2015 
Legal Action, Dec 2015 
 
HB was a single man, aged 45, from Algeria. He had been the victim of torture. He uffered 
from chronic post-traumatic distress disorder and recurrent depressive disorder. He was 
described by a consultant psychiatrist as chronically disabled by virtue of his mental and 
physical disorders. His application to the council for homelessness assistance was made 
before the Supreme Court decision in Hotak v Southwark LBC had been handed down. 
The council indicated that it was minded to find that he was not vulnerable. Detailed 
representations were made in response, which drew attention to the Hotak decision. The 
reviewing officer’sfinal decision stated: ‘I am satisfied that your circumstances are not 
sufficiently serious for me to conclude that you are vulnerable. This is because I am not 
satisfied that when homeless you are significantly more vulnerable than an ordinarily 
vulnerable [sic].’                                                                                 
 
Alolwing the appeal, HHJ Lamb QC held that it was impossible to discern from the 
reviewing officer’s decision: 
 

 how he defined ‘vulnerability’; 
 

 what, if any, attributes of vulnerability he had ascribed to the ordinary comparator; 
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 how he defined the word ‘significantly’, ie where on a spectrum of meaning 

between ‘noticeable’ and ‘substantial’ he had placed ‘significantly’; 
 

 whether he considered HB to be more or less vulnerable than the ordinary 
comparator; 
 

 whether he considered HB to be invulnerable or without vulnerability; and 
 

 if he considered the appellant to be more vulnerable than the ordinary 
comparator, whether and to what extent and why the difference was 
insignificant.. 

 
 
Barrett v Westminster City Counci 
County Court at Central London 2 October 2015 
Legal Action, Feb 2016, p.45 
 
Following the Administrative Court’s decision above, the Council made a decisioin under 
s.184 of the Act that Ms Barrett was not vulnerable, and was therefore not in priority need. 
It reasoned that her medical conditions could be minimised by use of toilet and laundry 
facilities at day centres. The reviewing officer’s decision stated that the Supreme Court 
judgment in Hotak v Southwark LBC had been taken into account and the public sector 
equality duty had been considered. 
 
On appeal, Recorder Genn held that the reviewing officer had failed to apply the approach 
to third-party support identified by Lord Neuberger in the Suprme Court case of Hotak 
(see below). She accepted that the reviewing officer would know about relevant services 
in the local area, but there was no identification of whether the toilet facilities in day 
centres would be private or the extent to which laundry facilities  were available. It was 
therefore difficult to assess the extent to which the anxiety and panic attacks and ability to 
eat and drink would be improved. There was no consideration of the appellant’s specific 
difficulties and frailties as a homeless woman at night.  
 
The judge also held that, even if she were wrong on the other grounds, the manner of 
engaging with the PSED contained significant errors of law. The appellant had presented 
with the potential protected characteristic of ‘disability’. There was no decision on 
whether she was a disabled person or not. Since there was no assessment of whether 
she was disabled, the council could not possibly identify what steps might be required to 
meet her needs. Had it looked at the cumulative conditions in the context of disability and 
gender, potentially there might be a different conclusion on the review. The appeal was 
allowed and the review decision quashed. 
 
 
Mohammed v Southwark LBC6 
County Court at Central London 18 December 2015 
Legal Action, July/Aug 2016, p.48 
 
M applied to Southwark for homelessness assistance. He provided a GP’s letter stating 
that he suffered from depression, was prescribed anti-depressants and was awaiting 
therapy. Later, M’s brother was murdered. He was badly affected. The council  
found that he was not ‘vulnerable’. On review, a letter was provided from an NHS 
psychological therapist. It set out the results of a mental state assessment, in which M   
was found to be in the `moderate to severe’ range for both depression and anxiety. The 
letter mentioned that he was experiencing bereavement after the death of his brother and 
that should he be made homeless ‘it will have a significant impact on his well-being and 
ability to cope, and likely increase his symptoms of low mood and anxiety and it would 
also significantly impact on his ability to engage with counselling sessions …’. 
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The Council served a ‘minded to’ letter acknowledging that in light of the Supreme Court 
decision in Hotak v Southwark LBC there had been a deficiency in the original decision, 
but it was minded to uphold the finding of no priority need. Further representations were 
made to the effect that, if homeless, M would be significantly more vulnerable than an 
ordinary homeless person. The council made no enquiries of the NHS psychological 
therapist, nor did it obtain its own medical advice. It issued a review decision upholding 
the finding of no priority need. 
 
Recorder Hochhauser QC allowed M’sappeal. In the absence of guidance from the 
Supreme Court in Hotak as to the meaning of the term ‘significantly’ (in the phrase 
‘significantly more vulnerable’ adopted in that case), he held that – by analogy 
with the definition of ‘substantial’ in Equality Act (EA) 2010 s212 – it simplymeant ‘more 
than minor or trivial’. He further held that if clinical depression is a ‘mental illness’ for the 
purposes of HA 1996 s189(1) or a ‘disability’ for the purposes of EA 2010 s149(1), which 
in his judgment it was, and an applicant was likely to suffer more harm by the 
exacerbation of that mental illness by reason of being rendered homeless than an 
ordinary person would, then he or she is to be regarded as vulnerable for the purposes of 
the Act. 
 
On a fair reading of the medical evidence, if he were rendered homeless, M’s mental 
illness and his disability would worsen, and therefore he was significantly more vulnerable 
than ordinarily vulnerable. Before departing from the tendered prognosis, any reasonable 
council, complying with the public sector equality duty, would have made further enquiries 
of the psychological therapist or obtained its own medical advice. The fact that the 
Council did not was evidence that it didnot approach the matter ‘with rigour’as required by 
Hotak (at para 78). The decision was one that no reasonable council could have reached 
without making further enquiries. 
 
 
Butt v London Borough of Hackney  
County Court at Central London 22 February 2016  
Nearly Legal, 25 September 2016 (with link to transcript of judgment) 
 
Mr Butt applied to the Council for homelessness assistance in 2014. He provided 
evidence of various physical and medical conditions. The Council rejected his application, 
on the basis that he was not vulnerable. A reviewing officer, in a 14-page letter, upheld 
that decision. B appealed to the county court. 
 
The appeal turned on two grounds. Ground 1 was that the Council was in breach of the 
public sector equality duty under section 149 of the Equality Act 2010 in that the review 
decision fails to address the following aspects of that duty. 
 
Allowing the appeal, HHJ Luba QC noted that in the reviewing officer’s list of matters 
taken into account, he had referred to “section 149 of the Equality Act 2010 and the 
Supreme Court judgment in Hotak.” Furthermore, he had said: 
 

“I can confirm that I have reached this decision with the equality duty well in mind 
and carried out this exercise in substance, with rigour, and with an open mind. I 
have focussed very sharply on 1) whether you are under a disability bracket or 
have another protected characteristic 2) the extent of such disability 3) the likely 
effect of the disability when taken together with any other features on you if and 
when homeless and 4) whether you are as a result vulnerable.” 
 

The judge determined that reviewing officers need to “spell out, at least in summary form 
in their decisions, what conclusions they have reached on the four matters set out at the 
end of paragraph 78 of the judgment in Hotak. These are: (i) whether the applicant is 
under a disability (or has another relevant protected characteristic), (ii) the extent of such 
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disability, (iii) the likely effect of the disability, when taken together with any other features, 
on the applicant if and when homeless, and (iv) whether the applicant is as a result 
'vulnerable'. What was not sufficient, as Lord Neuberger said, was for reviewing officers’ 
decisions to simply contain ‘no more than formulaic and high-minded mantras.’ (para 78 
of Hotak). 
 
Ground 2 was that the reviewing officer in that paragraph did not explain what he meant 
by ‘significantly’: did it mean ‘to a greater extent than simply insignificant or peripheral’, or 
‘something really serious’? Upholding the appeal on this ground also, HHJ Luba QC 
concluded that the obligation to give reasons in section 203, taken with the obligation to 
direct himself in accordance with the Supreme Court judgment in Hotak, required the 
reviewing officer to identify the sense in which he was using the term ‘significantly’. 
 
 
Ward v Haringey LBC 
County Court at Central London 22 February 2016 
Legal Action, Sept 2016, p.38 
See also Nearly Legal, `A compendium of vulnerability cases’, 12 September 2016 
 
W was a single man aged 50 who had a history of mental illness since childhood. He 
applied to the Council as homeless, but the Council decided that he was not in priority 
need. The Council obtained its own advice from NowMedical, but this was based on the 
Pereira (pre-Hotak) approach to vulnerability. The reviewing officer applied the Hotak test 
of vulnerability, but did not invite NowMedical to reconsider its advice in that light. The 
decision was upheld on review. 
 
W’s appeal to the county court was upheld. Recorder Powell QC held that on any fair or 
reasonable reading of the medical advice and information available on review, the Hotak 
criteria were made out. The contrary finding was irrational. `Indeed… it is difficult to 
comprehend the review decision consistent with proper applicaton of the Hotak test’. 

 
 
SS v LB Waltham Forest   
County Court at Central London   5 September 2016 
Legal Action, Nov 2016, p.41 

SS had left her home due to severe domestic violence which had left her with chronic 
mental and physical health problems. She had been provided with supported 
accommodation in a specialist refuge. This was coming to an end and she applied to the 
Council as homeless. 

The Council decided that SS was not in priority need as compared to the ordinary 
homeless person, in accordance with Hotak. It did however accept that she was disabled 
within the meaning of the Equality Act 2010 where her disabilities arose out of domestic 
violence and so the Public Sector Equality Duty (PSED) was engaged. It upheld the “not 
vulnerable” decision on review. 

SS’s appeal to the county court was allowed. The Local Authority had not lawfully applied 
the test of vulnerability from Hotak and had not completed a composite assessment, as it 
had not taken into account the risks of harm presented to the appellant arising out of the 
risk of loss of specialist support and accommodation, which rendered the appellant 
significantly more vulnerable than an ordinary homeless person of robust health. 

Further, while Waltham Forest had accepted the appellant’s disabilities had arisen out of 
domestic violence but had only considered the protected characteristic of disability in their 
PSED assessment. The assessment had failed to address the protected characteristic of 
gender which was directly linked to domestic violence, such that it could not be said that 
the PSED had been lawfully discharged. 
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D Local authority duties in relation to those not in priority need 
 
 
Assessment of housing need required to perform s.192 duty to those not in priority need 
R (on the application of Smajlaj) v Waltham Forest LBC (2016) 
[2016] EWHC 1240 (Admin)  26 May 2016 
 
Ms S was a victim of human trafficking who was receiving treatment from the Helen 
Bamber Foundation (HBF). She applied as homeless to the housing authority, HBF 
exhibited medical evidence that S was a vulnerable young woman with significant mental 
health problems who needed housing in single sex accommodation close to the charity's 
premises in London. However, the authority offered mixed gender interim accommodation 
outside London was offered, which S rejected as unsuitable. 
 
The authority then decided that S was not in priority need and that it therefore had no duty 
to house her, but only to offer her advice and assistance in helping her to find her own 
accommodation. It stated that an information booklet which it had previously given to her 
fulfilled that duty. S requested temporary accommodation pending a review of that 
decision, but the Council refused her request on the basis that her application for review 
lacked merit. She appealed against the priority need decision and applied for judicial 
review of the Council’s failure to provide temporary accommodation,  
 
S argued that (1) the local authority had failed to decide whether to exercise its discretion 
to accommodate her under s.192(3) or, alternatively, any such decision was unlawful in 
the absence of a housing needs assessment as required by s.192(4); (2) the local 
authority had not discharged its duty to provide her with advice and assistance under 
s.192(2). 
 
Section 192 provides as follows: 
 

192.— Duty to persons not in priority need who are not homeless intentionally. 
 
(1) This section applies where the local housing authority— 

(a) are satisfied that an applicant is homeless and eligible for assistance, and 
(b) are not satisfied that he became homeless intentionally, 
but are not satisfied that he has a priority need. 
 

(2) The authority shall provide the applicant with (or secure that he is provided with) advice 
and assistance in any attempts he may make to secure that accommodation becomes 
available for his occupation. 
 
(3) The authority may secure that accommodation is available for occupation by the 
applicant. 
 
(4) The applicant's housing needs shall be assessed before advice and assistance is 
provided under subsection (2). 
 
(5) The advice and assistance provided under subsection (2) must include information 
about the likely availability in the authority's district of types of accommodation appropriate 
to the applicant's housing needs (including, in particular, the location and sources of such 
types of accommodation). 
 

 

Allowing S’s application, the Administrative Court held: 
 

 A "housing needs" assessment was required before a housing authority could 
assess whether and how to exercise its discretion to accommodate. Otherwise 
any decision would be uninformed. The authority had decided not to provide 

https://www.lawtel.com/MyLawtel/Documents/AF0180110
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accommodation for S under s.192(4). The issue was whether the authority could 
demonstrate that it had made a housing needs assessment prior to reaching that 
decision. It could not demonstrate that it had. Its decision letter was inadequate 
because it failed to address the specific details of the claimant's case, including 
the reasons why she could not be housed outside London. The authority had 
therefore acted unlawfully in failing to carry out its duties.  
  

 Once the housing authority made a s.184 decision of no priority need, its 
obligations under s.192(2) and s.192(3) were engaged and were not held in 
suspense pending completion of a review or appeal.  
 

The authority was wrong to assert that S’s challenge should have been brought under the 
review procedure in s.202 of the Act. Section 202 covered disputes as to what duty was 
owed to an applicant, such as whether she had a "priority need". Challenges to the 
legality of the exercise of a statutory duty (or the failure to exercise a statutory duty) had 
to be brought by judicial review. 
 
 
 

E Intentional homelessness 
 
 
Accommodation provided under the s.190 to the intentionally homeless was not "settled" 
accommodation which broke the chain of causation: all relevant factors had to be 
considered 
Huda v Redbridge LBC 
Court of Appeal   12 July 2016 
 [2016] EWCA Civ 709; 
 
H had applied to the Council for assistance as a homeless person in 2008 and had been 
placed in interim accommodation under s.188(1). H occupied the accommodation under a 
written licence from the housing provider, London & Quadrant Housing Trust (L). The 
Council decided that H had become intentionally homeless, but continued to allow him to 
occupy the accommodation on a temporary basis under s.190(2).  
 
H applied for a review of the decision that he was intentionally homeless, but was 
unsuccessful. In January 2010, the Council informed him H that it did not owe him any 
housing duty, but, owing to an administrative error, it did not take any steps to evict him. 
In July 2012, H made a further application for housing, at which point the Council realised 
its mistake and required London & Quadrant to serve a notice to quit.  
 
The Council’s reviewing officer concluded that H's occupation of the property during the 
period from January 2010 to July 2012 did not break the chain of causation between the 
intentionality of his homelessness and his new application for housing. She concluded 
that the accommodation had at all times been precarious and occupied in circumstances 
that were incompatible with it being "settled". H argued that (1) it could be inferred from 
the fact that he had occupied the property for over two years since the decision of 
January 2010, the Council had effectively agreed to his being there indefinitely. At some 
point during the two-year period, he must have become an assured tenant; (2) the 
reviewing officer's statement that accommodation provided under s.190 was not capable 
of being "settled" was wrong in law; (3) although the Protection from Eviction Act 1977 did 
not in general apply to licences under Pt VII of the 1996 Act, it applied from the time that 
the reasonable period of extended accommodation under s.190(2) had expired.  
 
H’s appeal was dismissed by the county court judge and also by the Court of Appeal. The 
Court held: 
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(1) The reviewing officer had concluded that H had continued to occupy the property 

as a licensee. To succeed in his argument, H would have to show that the 
reviewing officer's decision that the accommodation was held on a licence was 
perverse or irrational. The reviewing officer had looked at the situation as a matter 
of substance on the facts. She concluded that the licence was not a sham and 
that H's occupation was precarious throughout the relevant period. Her process of 
reasoning could not be considered perverse. The duration of occupation could not 
itself be determinative. 

  
(2) The assessment to be carried out was one of fact and degree. The terms of the 

licence could not be taken on their own: they had to be seen in the light of the fact 
that H was fully informed in January 2010 that no housing duty was owed to him 
(para.21). 
 

(3) The fact that the reasonable period of extended accommodation under s.190 had 
come to an end did not result in any change in the nature of H's permission to 
occupy, which was still by virtue of a licence. Since H's only right of occupation 
was under the licence from London & Quadrant, on any basis that right was 
precarious, and he could not have any reasonable expectation of continuing in 
occupation for a significant period of time.  

 
 

F Temporary accommodation pending appeal 

 
Test for exercise of discretion 
SN v Waltham Forest LBC 
Central London County Court  5 September 2016  
Legal Action, Nov 2016, p.42 
 
SN had been found intentionally homeless for a second time (following a previous 
successful appeal) and had lodged a further appeal under s.204 HA 1996. She had two 
young children, one of whom suffered from chronic constipation and daily vomiting. SN 
herself suffered from high blood pressure. The Council refused to accommodate her 
pending the appeal. 
 
On an appeal under s.204A, SN argued that the Council had failed properly to consider 
`limb 3’ of the test in R v Camden LBC ex parte Mohammed, namely the personal 
circumstances of the Appellant, and more particularly the consequences of a refusal to 
accommodate. The Council argued firstly that the merits part of the balancing act (‘limb 1’) 
was the overriding consideration and without merits the other factors were unlikely to 
outweigh an unmeritorious case. The Council further argued that it had recorded the 
personal circumstances and considered the medical evidence adequately so as to comply 
with the Mohammed test. There was no need to go further and consider endless 
hypothetical scenarios. 
 
Allowing the appeal, HHJ Hand QC held that: 
 

 There was no hierarchy in the Mohammed test: personal circumstances were 
capable of tipping the balance in an appellant’s favour regardless of the merits. 
LocalaAuthorities rarely accept that there are merits in an appeal and therefore the 
Council’s position would mean most people pursuing an appeal would fall at the 
first Mohammed hurdle, which could not be right. 
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 The Council’s decision was unlawful as the consequences of a negative decision 
had not been properly considered, despite the reviewing officer having set out the 
facts and made reference to the evidence. While a reviewing officer did not have 
to write chapter and verse, s/he had properly to consider what the real effect of its 
decision on this applicant with her particular circumstances would be. 
 

The judge was also satisfied that substantial prejudice to the SN’s ability to pursue her 
appeal would be caused and so he made a mandatory order under s.204(4)(6).  He held 
that the test was met where there were issues of credibility in the main appeal, and where 
the Appellant may have to deal with her children going into care, which would affect her 
ability to cope, interfere with her benefits and impact on her public funding certificate. 
 
 

5 Community care: Care Act 2014 
 
A need for accommodation is not necessarily a need for care and support 
R (GS) v Camden LBC  
[2016] EWHC 1762 (Admin)  27 July 2016 
Nearly Legal, 3 August 2016 

GS was born in Afghanistan, but became a Swiss national in 2006. She had physical and 
mental health problems and was wheelchair dependent. Between 1992 and 2011 she was 
accommodated and supported by the Swiss state. In 2011, she left her accommodation 
after she had been raped and slept in Zurich airport. In 2013, she came to the United 
Kingdom and lived in Heathrow airport for six months before being admitted to hospital. 
After leaving hospital she moved into a hostel and applied to the Council for 
accommodation under s.21, National Assistance Act 1948.  

The Council found that she was ineligible for assistance under the 1948 Act and offered 
her money to return to Switzerland. However, subsequently it decided that GS was 
entitled to assistance under s.21 after she was assessed as having a persistent 
delusional disorder and therefore lacked capacity to decide whether to return to 
Switzerland. It continued  to provide accommodation until October 2015 when an 
assessment was carried out under the Care Act 2014. As a result of that assessment, the 
Council decided that GS did not have a need for care and support under the 2014 Act. It 
was satisfied that while she suffered from a mental disorder this did not prevent her from 
being able to achieve two or more outcomes as prescribed by the Care and Support 
(Eligibility Criteria) Regulations 2015. A need for accommodation was not a need for care 
and support. 

GS challenged that decision on the grounds that her need for accommodation amounted 
to care and support within the meaning of the 2014 Act and, in any event, that if she were 
not provided with accommodation this would result in a breach of Article 3, ECHR. 

 
Is a need for accommodation a “need for care and support”? 
 
Under s.21, National Assistance Act 1948, a need for accommodation was not sufficient 
to engage the duty. The duty to provide accommodation only arose if the need for care 
and attention was for services that were not otherwise available unless residential 
accommodation was provided: M v Slough BC [2008] UKHL 52 and R (SL) v Westminster 
CC [2013] UKSC 27.   
 
GS’s argument that neither M or SL should be followed because they concerned a 
different statute and the tests under the 1948 Act and 2014 Act were different, was 
rejected. A need for care and support, as under the 1948 Act, meant more than a need for 
accommodation. The fact that accommodation could be provided by an authority under 
s.8 to meet a need for care and support did not mean that a need for accommodation was 

http://www.bailii.org/ew/cases/EWHC/Admin/2016/1762.html
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a need for care and support. That meant that GS’ need for accommodation did not give 
rise to a need for care and support so as to trigger the obligation to provide her with 
accommodation. As she did not otherwise satisfy the eligibility criteria an obligation under 
the Care Act 2014 did not arise. 

But the Court accepted GS’s alternative argument that the Council was under a positive 
obligation to exercise its power under s.1, Localism Act 2011 to provide her with 
accommodation as to do otherwise would result in a breach of Article 3 or Article 8 of the 
Convention. Peter Marquand, sitting as a High Court judge, said: 

“Taking into account the entirety of the Claimant’s circumstances including her 
potential social isolation, physical disabilities, pain, mental health condition and the 
physical difficulties that she encounters it is my judgement that if she were to 
become homeless then there would be a breach of article 3.” 

GS would become homeless because she could not afford to pay for accommodation. 
Although the lack of accommodation was not of itself sufficient to engage Article 3, in her 
case it did so because the lack of accommodation had in the past exacerbated her mental 
conditions, which included suicidal ideation. The Council was therefore obliged to provide 
GS with accommodation in the exercise of its power under s.1, Localism Act 2011. 
 
 

6 Children Act cases 
 
Authority's decision refusing a teenage girl accommodation as a child in need under s.20  
Children Act 1989 was fundamentally flawed 
A v Enfield LBC 
Administrative Court  16 March 2016 
 [2016] EWHC 567 (Admin) 
 
A, aged 17, had been referred to Enfield children’s services authority as a homeless 
young person. Her family lived within the Council’s area, but she did not wish to return to 
them. She gave a generalised account of incidents of domestic violence and explained 
that she had been abroad for two months and had just returned to the UK. It became 
apparent that A had previously been detained at an airport after leaving her family home 
without her family's consent and had travelled through Turkey to the Syrian border. There 
were concerns around radicalisation.  
 
The authority conducted a `child in need’ assessment under s.17(10) Children Act 1989 
and concluded that A was not homeless as she was able to return to her parents, and that 
as she was not homeless she could not be a child in need. Following the assessment, she 
was again detained by police at the airport whilst seeking to travel to Bulgaria with a 
significant amount of money.  
 
The Court had granted an injunction ordering the local authority to provide A with 
accommodation and support under section 20 of the 1989 Act. She had since turned 18 
years old. She argued that she had been a child in need of accommodation and support 
under s.20, and that the authority should therefore treat her as if she were a `former 
relevant child’, thereby triggering its `leaving care’ responsibilities. 
 
A’s application was granted. The Administrative Court held: 
 

(1) The authority had not properly analysed A's case within the framework of the Act. 
The risks to her by virtue of her views and belief structure and the concerns that 
she was within a spectrum of radicalisation, undoubtedly placed her securely 
within the reach of s.17. There were also concerns that she was being prepared 
for marriage to a much older man, which her parents were apparently unable to 
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prevent. There had been two occasions on which she travelled extensively and 
alone in dangerous parts of the world. She had alleged that she had been locked 
in her home against her will for considerable periods of time.  

 

(2) The court's view was reinforced by the guidance from the Family Division on 
Radicalisation Cases in the Family Courts. It was hard to envisage any 
circumstances where issues such as those that arose in the instant case would 
not fall within the ambit of section 17.  
 

(3) The status of being a `former relevant child’ provided a gateway to a raft of 
provisions for care and support, including care and accommodation which a local 
authority was obliged to provide. If A had not turned 18 she would have continued 
to be looked after by the authority under s.20 CA 1989, and on reaching 18 would 
have had the status of "former relevant child". It would be unfair to exclude her 
from consideration for the entire range of services that should have been open to 
her.  It was held that A was to be regarded as if she were a former relevant child 
and therefore entitled to `leaving care' assistance. 
 

Child was not `in need’ where parents had not been forthcoming about sources of support 
R (on the application of O) v London Borough of Lambeth  
Administrative Court 
[2016] EWHC 937 
 
O was a child, who supported by her mother and litigation friend. She was born in the UK 
in 2010. Her mother, PO, was a Nigerian national and an over-stayer, having entered the 
UK on a six month visitor visa in 2007. The family had no recourse to public funds, had 
minimal family support and were destitute.  
 
The mother had applied to the Council for assistance and accommodation under s.17 
Children Act 1989. However, the Council decided that O was not a `child in need’ and 
refused to provide the family with accommodation and support. O applied for judicial 
review of the authority’s decision.  
 
It was argued for O that the Council’s assessment of her as not being in need was 
irrational. The Council conte3nded that O was not in need, and even if the Court found 
that she was in need, the needs of the family could be met by relocating to Nigeria.  
 
The Judge found in favour of the Council and dismissed O’s claim. Whether or not a child 
is ‘in need’ is a question for the judgment and discretion of the local authority, and 
appropriate respect should be given to the assessments of social workers, who have a 
difficult job in financially straitened circumstances. Further, the Council was entitled to 
draw inferences of ‘non-destitution’ from the combination of (a) evidence that sources of 
support have existed in the past; and (b) lack of satisfactory or convincing explanation as 
to why they will cease to exist in future. 
 
The Judge found that the family did have a reasonable level of support and that PO had 
been dishonest in seeking to conceal her income from the authority. Additionally, O and 
PO had been assisted by friends with accommodation in the past. PO could provide no 
explanation as to why such support could no longer continue. As such, it was a 
reasonable inference for the Council to conclude that O was not a child in need. 
 
 
Council ordered to provide interim accommodation for a mother and her 7 year old son 
pending judicial review of decision that the son was not a `child in need’ 
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R (on the application of N) v Greenwich LBC 
Administrative Court  25 May 2016 

 
N was a child aged 7 whose mother had asked the Council’s children’s services 
department to provide accommodation for him and N under section 17 of the Children Act 
1989. 
 
N was a French national. But he had lived with his mother in the UK for his whole life. The 
mother was a Gambian national who had overstayed on a visitor's visa. She was refused 
a residence card and was challenging that decision. She was not entitled to benefits 
because of her immigration status, and she did not have the `right to rent’ under the 
Immigration Act 2014.. She and N were evicted from their accommodation and applied to 
the local authority for housing.  
 
The Council conducted an assessment report and decided that N was not a `child in 
need’.  N, through her mother, applied for judicial review of that decision and for an 
injunction ordering the Council to provide interim accommodation. It was submitted that 
the decision that N was not a child in need under s.17 was unreasonable and irrational, as 
the mother had been deprived of the right to rent privately due to her immigration status, 
and that they would become street homeless without interim accommodation. The Council 
submitted that they could stay with friends or family members, or in B&B accommodation 
pending the hearing of the judicial review. 
 
Judge Andrew Thomas QC ordered the Council to provide interim accommodation 
pending the judicial review. Since the mother did not have the right to rent, there was no 
immediate prospect of her finding suitable accommodation for herself and N in the short 
term. The assessment report had suggested friends or family as a fallback, but it had not 
identified particular individuals. The suggestion that they stay in a B&B had not been 
considered in the assessment report, and the actual cost of it compared with the mother's 
resources had not been properly considered.  
 
The question was whether there the child's application for judicial review had good 
prospects of success. Section.17 Children Act 1989 did not of itself impose a duty on the 
local authority, but gave rise to a discretion, to be read alongside other duties including 
those under article ECHR art.8, to house homeless children. The interrelationship 
between s.17 and those other duties could cause that discretion to become a duty where 
a child would otherwise be homeless or destitute,  
 
The child’s application had good prospects of success. The court considered the various 
factors, including the authority’ section 20 duty to ensure a child was not homeless, the 
local authority's limited resources, the fact that interim housing relief could disincentivise a 
family from finding its own accommodation, and the impact that the case could have on 
other `right to rent’ cases, 
. 
It would be a significant detriment to the child if he did not have appropriate 
accommodation and if he were separated from his mother, when he had never been 
separated from her. The balance of convenience was on the child's side, and the local 
authority had to provide accommodation until the judicial review application was heard.  
 
 
Social services authorities had not adopted inflexible practices when assessing the 
financial support to be provided to children in need 
R. (on the application of C) v Southwark LBC 
Court of Appeal   12 July 2016   
 [2016] EWCA Civ 707 

 

https://emea01.safelinks.protection.outlook.com/?url=http%3a%2f%2flogin.westlaw.co.uk%2fmaf%2fwluk%2fext%2fapp%2fdocument%3fdocguid%3dI8ADC0970E22D11E59241DA75D25ACC67%26src%3dalrtrl&data=01%7c01%7cJo_Underwood%40shelter.org.uk%7cfa8c96b6ce264cad397008d38605df43%7c2b002080e07f4fa4965354bf7c64c2ab%7c1&sdata=sNBri%2bAdI5CHDqn1gPCoAIX%2fSNgwpsTkOAysbr6Um7M%3d
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C was a Nigerian citizen who had overstayed her leave to enter the UK. She had four 
children who had been born in the UK. The family were evicted for non-payment of rent 
after their father left. The social services authority accepted that it had a duty to provide 
emergency accommodation for the children under s.17 Children Act 1989 pending the 
outcome of C's application for leave to remain. It provided them with bed and breakfast 
accommodation for eight months, which comprised one bedroom with a shared kitchen 
and bathroom. The family were offered alternative accommodation in different parts of 
London, but C preferred to stay where they were as it was close to the children's school.  
 
Over the next two years, six assessments were made of the children's needs and the 
family lived in four different homes. The local authority initially paid subsistence support of 
£47 per week. The family also received food vouchers from a charity. The local authority 
payments increased to £140 per week. The family were later relocated to Rochdale, with 
C's agreement, and their payments increased to £216 per week.  
 
The children (through their mother) applied for judicial review on the ground 
that the authority had adopted an unlawful policy in its provision of financial 
support to those seeking assistance under section 17, in particular by basing 
the support provided on a rate equivalent to child benefit and payments to 
asylum seekers under the asylum support system. 
 
The children’s application was dismissed in the High Court, and their appeal to 
the Court of Appeal was also dismissed. The Court of Appeal held:  
 

 The s.17 scheme did not create a specific or mandatory duty owed to an individual 
child; it was a target duty which created a discretion to make a decision to meet a 
child's assessed need. The focus had to be on whether the information gathered 
by a local authority was adequate for the purpose of performing its statutory duty. 
The secretary of state had issued guidance to local authorities regarding 
assessments of need for s.17 purposes. Each child's needs were to be individually 
assessed by reference to the framework.  

 

 There was, however, a need for a rational and consistent approach to decision-
making. That permitted authorities to adopt appropriate internal guidance or cross-
checking consistent with the guidance, but not a policy or practice of fixing 
financial support by reference to that available under other statutory schemes. 
 

 In the present case, the financial support provided exceeded child benefit rates 
and s.4 support rates for most of the period in question. There had been repeated 
assessments and consequential changes to the level of support provided. There 
was no basis to challenge the local authority's decisions based on a flawed policy 
or practice of inflexibly fixing its support payments.  
 

 In relation to article 8 ECHR, the question was whether article 8 imposed a 
positive obligation on the state in the factual circumstances complained of. If a 
local authority failed to provide services in accordance with an assessment of 
need, it was arguable that there was an immediate and direct link between the 
services requested and the appellant's article 8 rights. However, the local 
authority's decisions were well within the margin of appreciation that the state 
enjoyed.  

 
 
 
Shelter 
October 2016 
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