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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk. 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
Types of cases that will be affected

The main types of cases undertaken by HLPA members are:

1. Defending claims for possession, including mortgage repossession

2. Claims for unlawful eviction

3. Homelessness applications, including County Court Appeals

4. Claims for breach of repairing obligations

5. Judicial review in respect of housing law issues

Disrepair cases

HLPA members are particularly concerned about the impact of a fixed costs regime on claims for breach of repairing obligations.

The vast majority of these cases are allocated to the fast track and involve relatively low damages elements.  

The value to clients in bringing these cases is not limited to the amount of compensation they are claiming.  The value is in getting vital works carried out to leave tenants, many of whom are highly vulnerable, with a safe home to live in.  Often these are permanent tenants of social housing and so the benefit to them is not just in having a defect-free house now but in having a safe home for the next 10 years or longer.
Housing disrepair claims often cost more than the damages being claimed.  The costs are often increased by the following factors:

1. Failure by landlord to engage in the Pre-action Protocol for Housing Disrepair Claims and, in particular, a failure to provide a substantive (or any) response to the Letter of Claim.

2. Failure by landlord to put forward adequate, or any, proposals to settle the claim at an early stage, including a failure to put forward proposals to complete works.
3. Failure by landlord to accept liability.  In HLPA members’ experience, landlords almost never accept liability, even where liability is clear.

Since the changes to Legal Aid, following the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO), Legal Aid is only available in a very limited amount of disrepair claims.  Therefore, a Conditional Fee market has development, predominantly in London, in order that tenants can still obtain assistance.

HLPA obtained evidence from various firms in London undertaking disrepair cases under Conditional Fee Agreements.
A table of settled cases is attached as Appendix 1 to this response.

Solicitors provided details of their last 10 Fast Track cases to settle (or all cases if less than 10 in the case of new fee earners).  In respect of costs claimed, this is the total figure, including disbursements and VAT.

Disbursements usually comprise of:

1. Expert fees (surveyors, heating engineers etc) – usually in the region of £750 + VAT per expert; and
2. Court fees.
Proportionality factors 
As will be noted from the data provided, the costs of running a disrepair claim often significantly outweigh the damages being sought, or even the cost of the works.

Proportionality in disrepair cases cannot be considered solely in terms of the value of the damages recovered and therefore in order to properly assess the impact of the proposed reforms on the practice of housing law in particular, these cases must be carefully considered separately from those where there is a simple balance of costs vs damages.

In most disrepair cases the damages are secondary to the main focus of the case which is the claim for specific performance, namely getting works done to repair the property and to bring it up to a reasonable and liveable standard.  Certainly HLPA members’ clients’ main area of concern when approaching a solicitor for assistance is always the completion of works.  In general and as set out above, it is the matter of getting the works done which takes the majority of time and effort and consequently which incurs the most costs in disrepair matters.  Pre-action correspondence, instruction of an expert, consideration and service of any resulting report and steps to reach agreement as to which works are to be done regularly form the majority of our work.  Often the issue of damages cannot be approached until some agreement has been reached in relation to works and then will generally be resolved through correspondence. 

Further, it would be an error to consider proportionality in terms of the value of works to be done vs the costs.  The cost of the works is often not indicative of the level of distress and inconvenience caused or the extent of the disrepair.  By way of example, works to property A may cost around £10,000 but may consist of many minor matters or structural issues affecting the exterior of the building only.  Whilst extensive and necessary to repair these may not have had a great impact on the tenant and their families.  Conversely water penetration caused by a minor issue with the roof at property B may have been ongoing for a significant length of time and caused dampness throughout the property.  The cost of repair may be low but the impact on the family in the property will have been significant.

HLPA would ask that it be recognised that looking just at the proportionality of costs vs damages in these cases will not give an accurate picture of whether the costs sought were in fact justified.  These must be considered in the light of not only damages and the costs of the works but also:

· The value of any non-monetary relief in issue in the proceedings.  This will depend on the extent and nature of the specific disrepair, the effect on the particular tenant and the nature and extent of the works agreed;

· The complexity of the litigation and the length of the time the case took to resolve.  As set out elsewhere, delays in such litigation are often the result of the defendants failing to engage or to agree works until a late stage;

· The actions of the other party which may result in additional work being necessary;

· The effect of the case on wider factors such as public importance.
In the light of this complexity and the fact that the above factors will change in nature and degree for every case, it is hard to see how a one off fixed fee could properly be assessed.  

The exercise of assessing proportionality in relation to the particular facts of each case is already undertaken in disrepair cases as part of the assessment process.

Similarly, the proportionality of costs in other areas of housing cannot be considered in relation to damages as in, for example, successful homeless appeals and applications for judicial review in relation to housing matters, no damages are in fact awarded.  The proportionality in those cases must also be looked at in terms of the level of costs as against the amount of work done on behalf of the Claimant and the importance of the outcome to them. As many of these cases involve retaining or obtaining a home for an individual that may otherwise be homeless, the importance is often extremely high.

The Housing Market in London
HLPA is a national organisation.  However, the data provided relating to housing disrepair claims was provided exclusively by London firms.  This is because of the uniqueness of the London Housing Market. 

One of the features that aggravates the effects of disrepair on tenants and their households is a lack of mobility and of re-housing options. There is no legal duty on a landlord to re-house a tenant whose property is affected by disrepair, which leaves many tenants to languish in insanitary and unsatisfactory housing.

The pressures on social housing stock are well known, but it is worth highlighting that applicants for re-housing who are living in insanitary or unsatisfactory conditions make up the vast majority of those who have been granted reasonable preference on local authority allocations schemes. The difficulties of relocation are illustrated by the DCLG Publication: Local Authority Housing Statistics: Year Ending March 2016, England, which found (at pp 7-8):

"In 2015-2016, there were 446,000 households on local authority housing waiting lists in a reasonable preference category...In 2015-2016, 38% of the households on the local authority waiting list are in a Reasonable Preference category. The largest Reasonable Preference Group was "People Occupying insanitary or overcrowded housing or otherwise living in unsatisfactory housing conditions, which covered 241,200 households. The second largest group was "People who need to move on medical or welfare grounds, including grounds related to a disability", which covered 113,400 households. These groups were also the largest and second largest groups in both 2013-2014 and 2014-2015."
This statistic points to an endemic issue of unsatisfactory housing that has persisted over a significant period of time and which cannot be readily remedied by relocation to more suitable accommodation.

A tenant who might need to move out temporarily to enable works to be carried out faces a similar scarcity of temporary accommodation, particularly in the London area. The DCLG in its report Statutory Homelessness and Prevention and Relief, July to September 2016, found (p.8):

"The number of households in temporary accommodation arranged by local authorities under homelessness legislation on 30 September 2016 was 74, 630. This was 9% higher than a year earlier and up 55% on the low of 48,010 on 31 December 2010. In London, the number of households in temporary accommodation at 30 September 2016 was 53,370, 72% of the total England figure."

These problems are accentuated for London residents when one considers the location of the temporary accommodation. For instance, Westminster City Council recently adopted changes to its temporary housing policy, whereby households without a care or vulnerability need to remain in London, without children at key exam stages or not working in Central London for the last 6 months, can expect to be moved out of the London area. 

The upshot for the majority of tenants facing disrepair in their home (especially in London) is that re-housing, whether on a temporary or permanent basis, is not a realistic expectation. These tenants will therefore be expected to remain in situ until the repairs are completed, which can take several years. 

There is a real risk that to apply fixed costs wholesale to disrepair claims will, far from hastening repairs that have in many cases been long awaited, will create a disincentive for landlords to complete those repairs, leading to even greater pressure on existing social housing stock. 

The need for procedural change
HLPA submits that if fixed fees are due to be introduced for housing disrepair cases, this should not happen in isolation and that a procedural and or cultural shift is need to incentivise early settlement.
The existing fixed costs regime in Part 45 CPR applying to whiplash and low value road traffic accident claims is predicated on a clear value to costs ratio. Hence it is only exceptional circumstances that take such claims outside the fixed costs regime (CPR 45.13(1)). It is HLPA's position that the matrix of issues commonly involved in housing and disrepair claims cannot be broken down to a basic costs/value formula and would not lend therefore themselves easily to a fixed costs regime.

It is HLPA's view that the only way that fixed fees would work in a housing context would be if the parties were able to agree the value of a claim at an early stage. Paragraph 6.3 of the Disrepair Pre-Action Protocol provides that in its letter of response, a landlord is expected within 20 working days to:

i. Say whether liability is admitted; 

ii. Provide a schedule of works; and

iii.  Provide an offer of compensation and costs.

The case studies we have provided suggest that this aspect of the Protocol is rarely complied with by Defendants and gives rise to a sharp escalation of costs thereafter. HLPA considers that fixed costs may only function in a housing context if they provided an incentive for landlords to agree disputed issues promptly. This may mean that if the landlord cannot respond within the 20-day period, the parties are at liberty to agree an extension to that deadline to enable the landlord to investigate the claim fully and to provide a response that complies with the Protocol. It is possible that a fixed fee would be appropriate if the parties were then able to settle in this initial stage. 
If a fixed costs regime were extended to housing disrepair there should be some mechanism whereby cases would fall outside of the fixed costs regime where the landlord had failed to comply with the Pre-Action Protocol.  This would incentivise early settlement and mean that there were real consequences to a landlord for failure to comply with the Pre-Action Protocol.  

As things stand, despite the clear aims of the Protocol, there is little consequence to the landlord in failing to comply with the Protocol, save for the fact that the costs they are likely to end up paying to the tenant will be substantially higher if the case fails to settle pre-issue.
Other housing cases

HLPA members are concerned about the introduction of fixed fees to housing law cases

1. The vital importance of those cases; and

2. The level of remuneration in most housing cases.

Importance of the cases

As noted above, HLPA members undertake a wide variety of work.  The majority of non-disrepair cases are cases that Legal Aid remains available for.

Since the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) came into force, Legal Aid has been removed for all but the most vital cases.

It is extremely important that solicitors can be fairly remunerated for these cases or clients may be left unable to find representation. 
In particular, HLPA members deal frequently with homelessness cases.  Challenges to decisions in homelessness cases are either brought in the County Court, as a statutory appeal on a point or law, or by way of judicial review, depending on the exact nature of the decision being challenged.  If fixed fees are brought in and firms can no longer be reasonably remunerated for their work on these cases, HLPA members are extremely concerned that vulnerable homeless people will be left without recourse to legal assistance.

Access to Justice issues post LASPO have been voiced my numerous organisations including the Justice Select Committee, the Low Commission and Amnesty International.  HLPA members are extremely concerned that the extension of fixed costs to Housing Law cases will further compound these issues.

Level of remuneration

Legal Aid rates are now extremely low.  Pre-court work is undertaken at a fixed fee of just £157 per case.  Cases that proceed to Court, can be charged at an hourly rate, which is usually just £63 per hour.  
HLPA members often operate at a loss, or make very little profit, in bringing cases where they can only expect to recover costs at legal aid rates.  Therefore, they rely on income from cases where they can recover costs at inter partes rates to subsidise the vital work that they undertake.
HLPA members are extremely concerned that if fixed costs were extended to cases where costs can be recovered at inter parte rates, including housing disrepair cases, that they will be unable to continue undertaking other housing cases, including homelessness cases.

Possession cases

Limited fixed costs have already been introduced in respect of undefended possession proceedings.  This has worked well for two reasons.

Firstly, tenants are deterred from bringing unmeritorious defences as their costs liability will be limited to fixed costs if they do not defend the claim.

Secondly, vulnerable tenants who may already be in financial difficulty, are not exposed to large costs orders against them.
Landlords are able to escape the fixed costs regime where the tenancy agreement contains a contractual provision for recovery of costs.  Therefore, this could be an area that could be re-visited to prevent landlords from escaping the fixed costs provisions.

HLPA would, however, be very concerned about fixed costs being extended to defended claims, or where a counterclaim has been brought.  HLPA members often represent tenants in bringing counterclaims for disrepair.  The compensation awarded in respect of the counterclaim can often substantially reduce or even eliminate any rent arrears claim, therefore defeating the claim for possession.  The factors increasing the cost of these cases are similar to those affecting free-standing disrepair claims, as noted above.

HLPA members also often represent (often highly vulnerable) tenants in bringing complex defences using, for example, Equality Act or public law arguments.  There are often issues with whether the tenant has a statutory right to succeed to the tenancy, or tenancy deposit defences and/or counterclaims.  These cases are highly complex, but extremely important for tenants fighting to keep a roof over their heads.

Conclusion

Many of the concerns raised above are given context by data set out in Appendix 1, namely:
1. The significant and severe disrepair suffered by many HLPA clients
2. The significant effect that this has on the lives, well-being and health of clients and their families.

3. That cases are frequently not settled until they have been issued and often well after.  HLPA is concerned that without the incentive to settle at an early stage in order to minimise costs, landlords will frequently push cases to post-issue and later.  This will result in the higher level of costs shown on this table being incurred in a greater majority of cases, which will push the average costs incurred still higher than is shown in the date provided.

4. That the costs of repairs is not always indicative of the severity of the disrepair.

5. That the costs are often well in excess of the damages recovered, demonstrating that consideration of proportionality on the basis of damages alone would be misleading.

6. That the costs recovered are generally much more than those received on legal aid matters therefore demonstrating how this recovery is essential to subsidise the lower paid work that HLPA members undertake and which is essential to clients.

7. That the costs recovered are generally less than those claimed showing that the current negotiating process is sufficient to address issues of proportionality and reasonableness of costs.
Together with the additional problems that HLPA foresees with introducing fixed fees to other housing matters as outlined above, we hope that this information has shown the significant and potentially devastating impact fixed fees could have to the housing sector.
HLPA notes that numerous workshops have been arranged to discuss concerns relating to a variety of different types of cases.  None of the workshops appear to relate to housing law cases.

Therefore, HLPA would welcome to the opportunity to meet with Lord Justice Jackson and/or the appointed Assessors to discuss the concerns raised in this response further and to provide any further information or clarification that might be required.

