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HLPA Disrepair Update  
January 2017 
 
The last year has seen a greater than usual number of cases in the higher 
courts concerning disrepair.  This papers starts by looking at those cases and 
then sets out cases on quantum which have been sent to me for inclusion in 
Legal Action’s update. 
 
 
Edward v Kumarasamy 
Supreme Court 
[2016] UKSC 40 
 
 
The landlord held the head lease of a flat in a block of flats, under which he 
had the right to use the entrance hall and parking area. The landlord let the 
flat to the tenant under an assured shorthold tenancy. The tenant, who had 
not given notice of any defect to the landlord, brought proceedings against the 
landlord, claiming damages for personal injury which he alleged that he had 
suffered when he had tripped on an uneven paving stone on the pathway 
leading from the main door of the block to the parking area. Under section 
11(1)(a) of the Landlord and Tenant Act 1985, there was implied into the 
tenancy agreement a landlord's covenant to keep in repair the structure and 
exterior of the dwelling house, which by subsection (1A), as inserted, included 
any part of the building in which the landlord had an estate or interest. The 
district judge allowed the claim. The circuit judge allowed the landlord's appeal 
on the ground, inter alia, that it was a precondition to liability under the implied 
covenant that notice of the defect had been given. The Court of Appeal 
allowed the tenant's appeal on the grounds that, on the facts found, the 
pathway on which the tenant had tripped could properly be described as the 
exterior of the front hall and thus of a part of the building in which the landlord 
had an estate or interest for the purposes of section 11(1A) of the 1985 Act 
and, therefore, the pathway was covered by the implied covenant, and that it 
was not necessary for the landlord to have notice of a defect outside the 
demised property in order for him to be liable under the repairing covenant. 
 
Lord Neuberger, with whom Lord Wilson, Lord Sumption, Lord Reed and Lord 
Carnwath agreed, allowed the landlord’s appeal.  
 
It is not possible, as a matter of ordinary language, to describe a path leading 
from a car park (which serves the building and can be said to be within its 
curtilage) to the entrance door which opens directly onto the front hall of a 
building, as “part of the exterior of the front hall”. It is hard to see how a 
feature which is not in any normal sense part of a building and lies wholly 
outside that building, and in particular outside the floors, ceilings, walls and 
doors which encase the front hall of the building, can fairly be described as 
part of the exterior of that front hall. The paved area may be said to abut the 
immediate exterior of the front hall, but it is not part of the exterior of the front 
hall, as a matter of normal English.   
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There is some force in the argument that a purposive approach to the words 
of section 11(1A)(a) suggests that they should be given a wide, rather than a 
narrow, effect, as one might have expected that Parliament intended those 
parts of a building or its curtilage which are not included in an individual 
residential demise, and which are in any way enjoyed by the tenant in 
question, would be within the ambit of the landlord's statutory repairing 
covenant. However, given that the section imposes obligations on a 
contracting party over and above those which have been contractually 
agreed, one should not be too ready to give an unnaturally wide meaning to 
any of its expressions.  The fact that section 11(1)(a) is specifically extended 
to cover “drains, gutters and external pipes” tends to support the notion that 
when it refers to the “exterior”, the word is to be given a natural, rather than an 
artificially wide, meaning. 
 
Lord Neuberger held that the decision in Brown v Liverpool Corpn [1969] 3 All 
ER 1345, where the premises consisted of a terraced house to which access 
was obtained from the street through a gate, down some steps and along a 
two metre path which led to the front door of the house, and in which the 
Court of Appeal held that the steps were part of the exterior of the dwelling-
house was wrongly decided. 
 
Although not required to do so, given his finding that the pathway was not part 
of the exterior of the front hall, Lord Neuberger found that the landlord's right 
of way over the front hall granted under the headlease constituted an 
“interest” in the front hall within the meaning of section 11(1A)(a) of the 1985 
Act, which he continued to have notwithstanding that he had sublet it to the 
tenant. 
 
Generally, where a landlord or a tenant (or anyone else) covenants to keep 
premises in repair, the general principle is that the covenant effectively 
operates as a warranty that the premises will be in repair.  Accordingly, as 
soon as any premises subject to such a covenant are out of repair, the 
covenantor is in breach, irrespective of whether he has had notice of the 
disrepair, or whether he has had time to remedy the disrepair. However, this 
general principle is subject to exceptions, which are based on normal 
principles applicable to the interpretation of contracts. The most obvious 
exception is where the covenant is qualified by an express term.  A further 
exception to the general principle is the rule that a landlord is not liable under 
a covenant with his tenant to repair premises which are in the possession of 
the tenant and not of the landlord, unless and until the landlord has notice of 
the disrepair. Both the general principle and the exception applied to the 
covenant implied by section 11(1)(a) of the 1985 Act, and Parliament, in 
enacting section 11, had not imposed an unrealistically demanding duty on 
the landlord of a property which was in the possession of the tenant, who had 
the best means of knowing the condition of the common parts which he used 
and of any want of repair, whereas the landlord was not in a position to have 
that knowledge.  Accordingly, the landlord's statutorily implied obligation to 
repair was triggered only when he had been given notice of any disrepair. 
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Moorjani v Durban Estates Ltd  
Court of Appeal 
[2016] 1 WLR 2265 
 
The claimant held the long lease of a flat in a mansion block.  In 2005, a flood 
in the flat above caused damage to the claimant’s flat but the disrepair, whilst 
serious, was not sufficient to render the flat uninhabitable.  For reasons 
unconnected with the disrepair, the claimant chose to live, rent free, 
elsewhere until 2008.  The claimant sought special damages for the cost of 
repairing items damaged by the flood and general damages for the 
Defendant’s failure to insure the flat against damage and use insurance 
moneys to reinstate it after damage and to repair the common parts. 
 
In Central London County Court, HHJ May QC dismissed the principal part of 
the claim.  She awarded damages only for loss of amenity in relation to the 
common parts for the period from 2008 to 2011, on the basis he had failed to 
prove his claim for special damages and that for the rest of the period of 
disrepair the claimant had not occupied the flat but had been living rent-free 
with his sister for reasons unconnected with the flood damage. 
 
The claimant appealed on grounds including that the judge had erred in 
holding that the claimant could not claim for loss arising from a period of 
disrepair attributable to the defendant’s breach if, during that period and for 
reasons unconnected to the disrepair, he had chosen to live elsewhere. 
 
Briggs LJ, with whom King LJ and Longmore LJ agreed, held that although 
the language of the Calabar Properties [1984] 1 WLR 287 and Wallace 30 
HLR 1111 cases speaks of discomfort, inconvenience and distress as if they 
were the very losses caused to the lessee by the lessor's breach, the better 
view is that the loss consists in the impairment to the rights of amenity 
afforded to the lessee by the lease of which discomfort, inconvenience and 
distress (and even the deterioration of the health of a loved one) are only 
symptoms. It is, therefore, not a fatal obstacle to a claim for damages for that 
impairment in the lessee's rights that the lessee may have chosen not to 
make full use, or even any use, of them during part, or even all, of the relevant 
period, for reasons unconnected with the disrepair itself.  The judge, 
therefore, had been wrong to treat the claimant’s non-occupation of his flat 
during the period of disrepair as fatal to his claim for damages for loss of 
amenity.  However, it by no means follows that the use, or non-use, of the 
lessee's property rights during the period of disrepair is irrelevant for all 
purposes. It may for example be relevant as mitigation of loss.  It may be that 
non-use for reasons unconnected with the disrepair should be regarded as a 
form of mitigation of loss, even if there is no intention to mitigate, but it will not 
wholly cancel out the loss constituted by the impairment of amenity, for which 
the tenant has paid rent, and the lessee a premium, even if he lives elsewhere 
rent-free. The court is entitled and, I would say, obliged to temper the rigour of 
those rules which seek to implement the compensatory principle which lies at 
the heart of the law of damages, where particular circumstances make it just 
to do so.  In the Calabar Properties case [1984] 1 WLR 287 the lessee 
recovered compensation on account of the damage to her husband's health 
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occasioned by the disrepair. In other cases, it seems to me perfectly 
legitimate to treat the particular circumstances of the claimant lessee as 
tending to reduce rather than aggravate his damages, and not merely where 
the relevant conduct consists of what may conventionally be described as 
mitigation. 
 
Briggs LJ found that the starting point for assessing damages was the rental 
value of the flat during the relevant period.  That figure was to be substantially 
reduced on the basis of the judge’s finding that the disrepair was cosmetic 
and did not render the flat uninhabitable and that the disrepair in the common 
parts was not particularly severe.  The damages should then be further 
substantially reduced by reference to the fact that the claimant chose not to 
occupy the flat for most of the relevant period.  He awarded 20% of notional 
rent for the disrepair which was essentially cosmetic, reduced by half, to 10% 
of notional rent, because of the claimant’s non-occupation. 
 
 
 
Section 1 Defective Premises Act 1972 
 
Sternbaum v Dhesi 
Court of Appeal 
[2016] HLR 16 
 
The respondent was the owner of a Victorian house. By a tenancy he let the 
premises to a company in which both the appellant and her business partner 
had an interest.  The agreement contained the following clause: “Sections 11–
16 of the Landlord and Tenant Act 1985 (as amended by the Housing Act 
1988) apply to this Agreement”.  The house has two staircases: the main 
staircase and a back or service staircase. The back staircase, at the time of 
the tenancy agreement was steep and enclosed by walls on both sides. There 
was no hand rail or bannister fitted. A remaining post or half post embedded 
in the wall at the bottom of the stairs and its equivalent with a bannister at the 
top of the stairs suggest a bannister may have been removed from the lower 
flight at some stage in the building’s history.  
 
The appellant slipped and fell as she walked up the stairs on a visit to her 
business partner. She sued in negligence and breach of statutory duty. 
 
Hallett LJ held, that whilst the staircase was unsafe, there was nothing about 
it that could justify the description of being in disrepair.  Given that there was 
no handrail present at the time of the grant of the tenancy, to place the 
respondent landlord under an obligation to fit a handrail in such circumstances 
would amount to placing him under an obligation to improve the premises or 
make them safe. That would be beyond the reach of his covenant. 
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Lafferty v Newark and Sherwood DC 
Queen’s Bench Division 
[2016] HLR 13 
 
The defendant authority granted the claimant a tenancy of a house with a 
garden. In the tenancy agreement, the authority agreed to “keep essential 
installations for the supply of water, gas, electricity, sanitation and heating in 
repair and proper working order”. The authority had a contractual right of 
access to the property to inspect it or to carry out works. 
 
The claimant was in the garden hanging out washing when a hole opened in 
the ground beneath her. She fell into the hole and suffered injuries to her legs. 
She brought a claim against the authority for breach of s.4 of the Defective 
Premises Act 1972. 
 
The judge found that there was a fractured underground pipe which allowed 
water to saturate the ground.  The most likely cause of the fracture was 
concrete being dropped on to the pipe when a ‘soakaway’ was being 
constructed. The judge also found that there were no external signs or 
warnings of this potential problem, so that no reasonable inspection of the 
garden could have discovered it.  Accordingly, he held that there was no 
reason why the authority ought to have known of the defect for the purposes 
of s.4(2) of the 1972 Act . The claimant contended, however, that the authority 
were liable nonetheless, arguing that the effect of s.4(4) of the 1972 Act , was 
to make the authority liable for the defect even though they could not have 
been expected to know of it. The judge rejected this argument and dismissed 
the claim. The claimant appealed to the High Court. 
 
Jay J dismissed the tenant’s appeal.  He held that the purpose of s.4(4) of the 
Defective Premises Act 1972 , is to treat the landlord as if he had a 
contractual obligation to repair the relevant defect in cases where there is no 
express or implied term in the tenancy requiring him to do so, but where he 
only has a right of entry to carry out the repair; s.4(4) does not extend the 
landlord’s duty under s.4(1) beyond a duty to take such care as is reasonable 
in all the circumstances to all persons who are likely to be affected by defects 
in the premises to ensure that they are reasonably safe from personal injury 
or from damage to property. 
 
 
Housing Act 2004 
 
Eli Zohar v Lancaster City Council  
[2016] UKUT 510 (LC) 
 
This was an appeal to the Upper Tribunal (Lands Chamber) against the 
dismissal of an appeal by the First-tier tribunal in relation to a decision by 
Lancaster City Council (“the Council”) to take emergency remedial action at a 
property under s.40 Housing Act 2004. 
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The Council had had ongoing concerns about a property owned by the 
appellant which had been sub-divided into a number of flats.  An authorised 
officer of the Council inspected the property and noted that the main entrance 
door was insecure. An occupant of one of the flats told him that there was a 
persistent problem with unauthorised access to the building for drug use and 
that his entrance door had been insecure for some time and that belongings 
had been taken and that he had found “sharps” in his flat. 
 
The officer concluded that the lack of security presented a serious risk to the 
health and safety of the occupants and their visitors and that emergency 
remedial action under s.41 Housing Act 2004 should be carried out.  A new 
lock was fitted by a locksmith the next day at a cost of £105 and a notice that 
the remedial action had been taken was left at the property.  The Council also 
served a notice on the appellant under s.41 Housing Act 2004 setting out the 
hazard it had identified and its reasons for taking emergency remedial action. 
 
A person served with a notice under s.41 has a right of appeal by way of a re-
hearing.  The appellant’s appeal to the first tier tribunal was dismissed and the 
appellant was ordered to pay £105 costs of the remedial treatment and £500 
in costs. 
 
The appeal to the Upper Tribunal was determined on written representations 
by His Honour Judge Huskinson who outlined the correct course of action for 
the first tier tribunal to follow when faced with such an appeal.  In particular, 
such an appeal was to be by way of a rehearing.  The parties to such an 
appeal “and in particular the local housing authority” can be expected to place 
full evidence and argument before the first tier tribunal to enable it to “reach its 
own conclusions” upon: 
1.Whether a hazard existed at the property 
2.Whether it was a category 1 hazard 
3.If so, whether it constituted “an imminent risk of serious harm to the health 
or safety of any occupiers of those or any other residential premises.” 
4.Whether a management order was in force within s.40(1) 
5.Whether the emergency remedial action taken fell within s.40 (2) 
6.If taking such action was a course available to the local housing authority, 
whether it was “appropriate enforcement action within s.5.” 
 
HHJ Huskinson concluded that in this case, the written material before the 
first tier tribunal did not give clear assistance in dealing with all of these points 
and that its decision should be set aside.  It had erred in law by failing to deal 
with the appeal by way of a rehearing and failing to consider and to reach its 
own conclusions upon the various matters requiring consideration.   
 
The case would be remitted to the first tier tribunal with directions to 
reconsider the case and reach its own reasoned conclusions. 
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Negligence 
 
Fresca-Judd v Golovina  
[2016] 4 WLR 107   
 
The claimant landlord let a cottage to the defendant tenant under a short-term 
tenancy agreement in writing. The agreement imposed an obligation on the 
tenant “to take all appropriate precautions … to prevent damage … which 
may be caused by frost including leaving background heat at all times during 
the winter months especially when Premises are vacant”. The tenant left the 
property unoccupied over the New Year period. While the cottage was vacant, 
the pipes froze leading to severe water damage. The cottage was 
uninhabitable for seven months and two weeks. The landlord's insurer 
indemnified the landlord for the damage and loss of rental income and issued 
a subrogated claim against the tenant for negligence and/or breach of the 
terms of the tenancy agreement. The tenant contended that the parties' 
intention had been that the property would be insured for the benefit of both 
parties and that, accordingly, the insurer could not bring a subrogated claim 
against her. 
 
Holgate J, held that the following general principles could be derived from the 
authorities: (i) where a landlord had been fully indemnified in the manner 
envisaged by the provisions of the tenancy agreement, he could not recover 
damages from the tenant in addition, so as to provide himself with what would 
in effect be a double indemnity, (ii) the court should construe the terms of the 
tenancy agreement in order to determine how the parties had agreed to 
allocate risk between themselves, (iii) a covenant by a landlord with his tenant 
to insure the demised premises in return for mutual obligations by the tenant 
was an important indicator that the parties intended that the tenant (a) need 
not take out insurance for the risk covered by the landlord and (b) would not 
be liable for any loss or damage suffered by the landlord falling within the 
scope of that which the landlord had agreed to cover, (iv) the strength of that 
indicator would depend upon the other terms of the tenancy, including 
whether they provided some alternative explanation for the covenant to 
insure, (v) the strength of that indicator was greater where the tenant was 
contractually obliged to pay for, or to contribute towards, the cost incurred by 
the landlord of insuring the premises, (vi) other relevant indicators included 
terms of the tenancy which relieved the tenant from repairing or other 
contractual obligation in the event of damage by an insured risk, or that 
required the landlord to lay out insurance monies on remedying damage 
caused by an insured risk, or that suspend the obligation to pay rent whilst 
damage from an insured risk prevented use of the demised premises; but the 
application of the principle did not depend upon the inclusion of all or any of 
those terms in the tenancy agreement, and (vii) where applicable the principle 
would defeat a claim brought against the tenant in negligence even in the 
absence of a clause expressly exonerating the tenant from liability for 
negligence. 
 
In this case, the common intention of the parties under the agreement was 
that the landlord's insurance would be for the benefit of both parties and that 
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risk in relation to the landlord's loss or damage caused by insured risks (even 
where the tenant was responsible) be dealt with by recourse to the insurance 
policy which the landlord was obliged to take out, and not as a claim for 
damages against the tenant; and that, accordingly, , the landlord was not 
entitled to bring the pleaded claims for damages against the tenant, whether 
under the tenancy agreement or in negligence, because they fell within the 
scope of the landlord's obligation to insure and, according to the terms of the 
tenancy agreement, it had been the common intention of landlord and tenant 
that the landlord's sole remedy would be to claim on that policy. 
 
 
Quantum 
 
Kwegan & Kwegan v Industrial Dwellings Society1  
Clerkenwell and Shoreditch County Court 
4th January 2017 
 
The landlord sought permission to appeal to the Court of Appeal against the 
decision of HHJ May QC that electric gates and an entry-phone system were 
an integral part of the common entrance to the tenants’ property and, 
therefore, fell within the landlord’s contractual repairing obligations.  HHJ May 
QC had remitted the question of quantum of damages and the question of 
costs to District Judge Cooper, whose finding that the landlord was not 
obliged to keep the electric gates and entry-phone system in repair had been 
overturned on appeal.  The electric gates and entry-phone system had been 
installed by and on land belonging to the freehold owner, Notting Hill Housing 
Trust (“NHHT”) and prevented access under an arch below flats which led to a 
courtyard on which the tenants’ house, along with 2 others, was situated. 
 
The landlord’s application for permission for a second appeal was refused on 
the papers, and then, following an oral renewal hearing, by Tomlinson LJ. 
 
At the hearing to assess damages, District Judge Cooper heard evidence 
from Mr Kwegan as to the effect of the electric gates being permanently open.  
He described how strangers entered under the open arch and used the 
courtyard in front of his house for drug taking and prostitution.  He described 
finding a woman urinating outside his house who turned her dog on him when 
he complained.  Used condoms and needles were found in the courtyard.  
Strangers used the courtyard to park their cars, sometimes occupying the 
tenants’ reserved parking bays and sometimes blocking in their cars.  Mr 
Kwegan had been prevented from attending a hospital appointment because 
his car had been blocked in.   
 
District Judge Cooper heard evidence from the landlord as to what efforts it 
had made, following the refusal of permission to appeal to the Court of Appeal 
in July 2016, to have the electric gates repaired or replaced.  The landlord 
produced a letter at court which stated that NHHT gave its consent, in 
principle, for the landlord to reinstate electric gates and an entry-phone 

                                                 
1 Sadhari Perera, Hodge Jones Allen, John Beckley, Garden Court 
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system on NHHT’s land, provided that consultation was carried out with 
NHHT’s tenants and that other conditions, such as to payment for electricity 
used, were accepted by the landlord. 
 
District Judge Cooper found that because the disrepair was outside the 
tenants’ home rather than inside it, and that the problems caused by the lack 
of gates didn’t exist all the time, although the concern that they would recur 
did, the award of damages should be below the unofficial tariff, which the 
Court of Appeal assumed without deciding in Wallace v Manchester CC 
(1998) HLR 1111.  District Judge Cooper decided that the appropriate 
diminution in rent to be awarded was 8%.  The award commenced from the 
date the gates stopped working because they had not been demised to the 
tenants (BT plc v Sun Life Assurance [1996] Ch 69).  The award was 
increased by 10% on the basis that Simmons v Castle was of universal 
application, even if damages had been calculated on the basis of diminution in 
rent. 
 
Despite the landlord’s opposition, District Judge Cooper made an order for 
specific performance, requiring the gates and entry-phone system to be 
reinstated and in repair within 3 months.  On the basis of the letter from 
NHHT, she did not find that it was impossible for the landlord to comply with 
the order.  She gave the landlord liberty to apply to vary or discharge the 
order, supported by evidence, if it became impossible to comply, e.g. because 
NHHT failed to give consent. 
 
District Judge Cooper awarded the Claimants the costs of their appeal to HHJ 
May QC.  Given that the tenants had succeeded on only one out of seven 
claimed items of disrepair, she awarded them 60% of the costs of the claim. 
 
Southwark LBC v Barrett2 
Lambeth County Court 
15th December 2012 
 
Southwark claimed possession on the basis of rent arrears.  Ms Barrett 
counterclaimed for disrepair.  The alleged disrepair consisted of a blocked 
exterior rainwater drain, missing internal trickle vent covers, disrepair to both 
the bathroom and kitchen extractor fan, a defective smoke alarm, blistered 
décor from historic water penetration, damage to two internal doors and 
defects to the heating and hot water system.  There was damp and mould 
growth in the property which the joint expert opined was caused, in part, by 
the blocked rainwater drain and defective extractor fans.  Southwark failed to 
file a defence to the counterclaim and were barred from defending.  At trial, 
District Judge Desai awarded damages fixed at 30% of rent, together with a 
10% Simmons v Castle uplift.  Special damages were claimed in the sum of 
£3774 which were reduced to £1,520.  The extra costs of heating caused by 
the damp were allowed in full.  Southwark were ordered to complete all 
outstanding works, including repairs to internal doors which were not covered 
its repairing obligations, since it had been debarred from defending.  As the 
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award of damages was greater than the rent arrears, the possession claim 
was dismissed and Southwark were ordered to pay the costs of the claim and 
counterclaim.  
 
KS v London Borough of Southwark3 
Clerkenwell & Shoreditch County Court 
17 October 2016 
 
The Claimant lived, with his partner and child, in a two bedroom flat on the 
fifth floor of a block of flats. There were recurrent leaks into the flat over a 
period of 7 years. The leaks affected the bathroom, passageway and separate 
W.C, causing severe damp, mould and significant plaster damage. The expert 
deemed the bathroom as unfit for use.   
 
Other pleaded disrepair consisted of defective double glazing (in one room), a 
loose bath panel, a defective extractor fan, regular problems with the lights 
(including a five month period without a working light in the WC), the loss of 
wall tiles in the bathroom due to the damp plaster behind and intermittent hot 
water and heating problems.  
 
Despite the timescale of the complaints, the local authority had no clear idea 
where the leaks were coming from. The Claimant’s expert evidence and that 
of the council’s surveyor, together with the repair records, pointed to 
numerous structural defects to the fabric of the building, which could have 
been sources  of the leaks.  The local authority finally carried out work to 
address the various defects, after which the leaks finally stopped.   
 
The Defendant failed to provide disclosure in accordance with directions. The 
Claimant obtained an unless order, which the Defendant breached and, as a 
result, its defence was struck out. The Defendant’s application for relief from 
sanctions was dismissed and judgement was duly given. Following a 
contested assessment of damages and injunction hearing, the tenant 
obtained orders for works and damages.   
  
The Judge awarded the following in general damages: 
Period 1: Dec 2009 to July 2012 – 35% of rent 
Period 2: Aug 2012 – Dec 2015, when the dampness was most severe - 50% 
of rent. 
Period 3: Jan 16 to Aug 2016 when the leak had stopped but some 
damp/mould remained - 20% of rent 
  
Despite a lack of supporting evidence, the Judge awarded £5000 in special 
damages where £17,270 were claimed.  
 
The totals awarded, including interest, were £15,428.46 for general damages 
and £5758.90 special damages. 
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R v Metropolitan HT4   
March 2016  
 
The client and her son lived in a two bedroom flat in a 1970s block.  There 
had been a four year history of leaks from the walkway above.  These 
adversely affected the bathroom, hallway and living room, all of which 
suffered from stains on the ceilings and some black mould growth. The 
bedrooms and kitchen were unaffected.   There was evidence in the records 
that the landlords were aware of the problems from January 2012 although 
they alleged that the first complaint was in December 2014.  The expert found 
that there was a condensation problem, caused partly by the client’s failure to 
use the central heating sufficiently and partly by the ingress of moisture due to 
the penetrating damp.  Once repairs had been carried out, diminution of value 
was agreed at 70% of the rent of £150 per week.  The period of loss was 
compromised at 18 months, to allow for litigation risk. The damages were 
agreed at a round figure of £8000 plus specials of £500. 
  
  
Hyde HA v J5  
May 2016  
This was the enforcement of a Tomlin order made the preceding year.  
Repairs should have been completed by the end of February 2015, but were 
not completed until August 2015.  During this period the tenant did not have 
the use of the basement floor of her flat, which comprised a bedroom and 
second bathroom.  This meant that the tenant’s son had to stay with a relative 
whilst his bedroom was uninhabitable.  The tenant’s own bedroom, kitchen, 
living room and bathroom were unaffected but she had the disruption of 
building work for a much longer period than originally envisaged. Settlement 
was agreed for a 172 day period at £8.98 per day, a 50% diminution in rent, 
namely £1544.  In addition the Simmons v Castle uplift brought the total 
general damages to £1700.   The tenant also claimed the cost of replacing 
laminate flooring that was inevitably damaged by the repair work which 
involved ripping the floor up.  The landlords accepted that the authority of 
Bradley v Chorley Borough Council [1985] 2 EGLR entitled the tenant to claim 
for this and agreed the sum of £1000 being the full replacement cost. 
  
B v Lambeth6    
May 2016   
Mr and Mrs B and their two children lived in a two bedroom council flat.  The 
rent was £124 per week.   In their first year of occupation they reported that all 
rooms were affected by mould growth.  The council carried out a mould wash 
and dry lined walls but failed to diagnose that the problem was caused by a 
plumbing leak.  The following winter, mould returned to one bedroom, the 
bathroom, the hall and the living room.  Further fruitless work to remove the 
mould was carried out on at least two more occasions culminating in a mould 
wash in January 2015. Within a few months the rooms were once again 
affected by condensation dampness to the extent that the expert found the 
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property to be unfit for habitation and a statutory nuisance. The repair work 
was finally completed in March 2016.  The tenants settled for a global figure of 
£4250 reflecting three winters of damp and mould and the failure to properly 
diagnose and treat the underlying cause of the problems. 
 
Headley v London Borough of Camden7 
October 2016 
 
In December 2011, Mr Headley purchased a long leasehold penthouse 
apartment within a Grade II listed building from Camden. The freehold of the 
building was retained by Camden.  Prior to exchange of contracts there was a 
leak into the premises from the cupola roof structure and a term was added to 
the sale contract that repairs would be completed by the end of January 2012.  
 
Over a period of several years a handful of attempts were made to repair the 
cupola, but they were unsuccessful.  In addition, defects to the windows 
became apparent allowing water penetration and bad draughts. In December 
2015, Mr Headley issued proceedings for breach of the contract of sale and of 
the repairing covenants in the lease. 
 
The proceedings were initially defended but settled at a mediation in October 
2016.  A settlement was agreed whereby Mr Headley accepted £50,000 in 
damages, his legal costs, and an agreement for all of the outstanding works 
and associated disrepair to be completed by the end of December 2016.  The 
damages were calculated on the basis of a percentage diminution in value 
using a notional open market rental value following Earle v Charalambous 
[2006] EWCA Civ 1090. 

                                                 
7 Louise Taylor, Anthony Gold 


