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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk. 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
Questions and responses

Introductory comments

HLPA is deeply concerned at the Government’s stated intention to extend the Fixed Recoverable Costs (FRCs) regime.  HLPA’s view is that this will make certain areas of work unviable.  Solicitors and barristers are likely to be forced to abandon particular areas of law, or to leave practice altogether, leaving vulnerable clients unable to bring legitimate claims.
Context of the proposed extension
HLPA considers that the proposed extension of FRCs must be considered in context.

First, the extension of FRCs must be considered in the context of swingeing cuts to legal aid.  The devastating effect of these cuts is well-documented (see for example: EHRC, The impact of LASPO on routes to justice, September 2018; Amnesty International, Cuts that hurt: the impact of legal aid cuts in England on access to justice, October 2016; Logan Green and Sandbach, Justice in free fall: a report on the decline of civil legal aid in England and Wales, Legal Action, December 2016-January 2017).  These cuts were implemented in two primary ways: by removing whole areas from scope, and by substantial cuts in legal aid rates.  Both of these have significant implications for the proposals to extend FRCs.
The removal of areas from scope is particularly relevant in respect of disrepair cases, for which public funding was abolished save “in relation to the removal or reduction of a serious risk of harm to the health or safety” of the tenant or a member of his or her family (LASPO, Schedule 1, para 35).  This means that such cases are now very frequently funded by way of Conditional Fee Agreements (CFAs).  This system will not work if solicitors and barristers cannot recover their reasonable costs in successful cases.  HLPA’s serious concern, set out in more detail below, is that the proposed level of recoverable costs is set so unrealistically low that such cases will simply not be viable. Since 2013, the number of firms representing tenants in housing disrepair claims has dropped substantially.  The introduction of FRCs at the rates proposed could simply make it unaffordable to run disrepair claims, leaving vulnerable tenants unable to obtain representation.
The considerable cuts to the level of legal aid rates means that such practitioners are now more reliant than ever on recovering inter partes costs to sustain their legal aid practices.  The importance of inter partes costs to the viability of legal aid practices was recognised by the Supreme Court in the case of Governing Body of JFS and others [2009] UKSC 1 at para 25:

“It is one thing for solicitors who do a substantial amount of publicly funded work, and who have to fund the substantial overheads that sustaining a legal practice involves, to take the risk of being paid at lower rates if a publicly funded case turns out to be unsuccessful. It is quite another for them to be unable to recover remuneration at inter partes rates in the event that their case is successful. If that were to become the practice, their business would very soon become financially unsustainable. The system of public funding would be gravely disadvantaged in its turn, as it depends upon there being a pool of reputable solicitors who are willing to undertake this work.”
It was also acknowledged by the Court of Appeal in R (RL) v London Borough of Croydon [2018] EWCA Civ 726, at para 78:  
“…I am very conscious of the importance to solicitors undertaking publicly-funded work of recovering costs on an inter partes basis not only when they succeed in litigation but when the litigation is resolved on a basis that represents success. ..”

The extension of FRCs, if it is brought into effect, will have very serious adverse effects for legal aid practitioners and, in consequence, their clients.  Recovering costs at inter partes rates is of central importance to the viability of legal aid practices.  If those inter partes rates are cut to the level proposed in this consultation, the sustainability of many legal aid firms will be called into question.
In light of this, it is astonishing that, in the Impact Assessment, the Ministry of Justice stated that the impact on legally-aided Claimants and on legal aid firms was likely to be “minimal” and therefore that they had not even been included in the costs-benefit analysis (paragraph 17).  This is plainly wrong and it is deeply troubling that the impact on legally-aided clients and their lawyers has not even been recognised, never mind fully considered.  This serious error was repeated in the consultation, which barely mentioned legal aid.  HLPA is of the view that in light of the failure to consider the impact of extended FRCs on the viability of legal aid, no extension will be lawful.

The second important contextual factor is the MoJ’s existing programme of widespread reforms to the courts and justice system, which includes the closure of courts and counter services, cuts to staffing, the introduction of so-called “flexible” operating hours, the introduction of an “online” court, and other administrative reforms.  HLPA has stated elsewhere its concerns as to the impact of these changes and the way in which they are being implemented:  http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/justice-committee/hmcts-court-and-tribunal-reforms/written/100344.html.  
HLPA is troubled, firstly, by the decision to bring in yet another significant change to the way in which courts operate without analysing the effect of previous reforms or even allowing them to bed in.  
HLPA is also, however, concerned about the ability of solicitors and barristers to absorb the proposed reductions in inter partes costs at a time when the deterioration of the court system is creating significant extra work for practitioners.  By way of example:

· Simply getting to speak to someone from the court administration can take a dozen telephone calls and/or multiple emails;

· Courts are failing to deal promptly with applications and orders.  This means that they have to be chased repeatedly.  In addition, time is wasted by parties attending a hearing unnecessarily because an agreed consent order was not dealt with in time;

· Trials are frequently vacated very late the day before, or even on the day, due to over-listing and judicial availability. This means that a significant amount of preparatory work was wasted, and has to be done again once the matter is re-listed;
· There are long delays in hearings being listed.  This means that cases drag on much longer than they should, leading inevitably to additional work such as updating the client, dealing with factual developments, or liaising with the other side.

Practitioners are facing significant cuts to their rates at a time when the ineptitude of the court is creating additional work for them.  This is unacceptable.

Suitability of housing cases for FRCs
In its response to the Review of Fixed Costs in 2017, HLPA set out its reasons as to why FRCs were not suitable for housing cases.  A copy of that response is attached and should be read together with this submission.  Nothing has changed since then to mitigate these concerns which are not addressed in either the consultation document or the report of Jackson LJ.  They remain valid.
HLPA’s response to the rest of the consultation should be read in light of these remarks.

Chapter 3: The Fast Track

1. Given the Government’s intention to extend FRC to fast track cases, do you agree with these proposals as set out? We seek your views, including any alternatives, on:

(i) the proposals for allocation of cases to Bands;

HLPA has a number of concerns about the allocation of housing cases.

First, the system relies heavily on the quantification of any particular case in financial terms.  This may well be appropriate for cases in which only monetary relief is sought, whether by way of payment of a debt or an award of damages.  However, many housing cases are not about, or are not primarily about, monetary relief. By way of example, in a possession case what is at stake is not an amount of money but a tenant’s home.  Similarly, in disrepair cases, whilst damages are often sought, it is frequently the order for works which is of more substantive importance to the client.

The second problem, which follows on from the first, is that because housing cases cannot generally be categorised in terms of monetary value, attempts to do so give rise to unfair and irrational consequences.  For instance, the consultation document and Jackson LJ’s report propose that a “tracked possession” claim (which is not “particularly complex”) should be allocated to Band 3.  There is no explanation for why this band is considered suitable and in HLPA’s view it is not.  There is likely to be far more at stake in possession cases than in most “other money claims” which also fall within Band 3.  Possession cases are frequently more complex than other county court claims, with issues involving - for example - the Equality Act 2010, estoppel, contract law, trusts, and human rights.  Moreover, if a possession claim was quantified in monetary terms then it would almost certainly be worth far more than any of those other claims.  The “value” of a secure tenancy (commonly calculated, for the purpose of unlawful eviction claims, as being the difference between the market worth of a property with a sitting secure tenant and without) can be many, many thousands of pounds.  But even this does not take into account the value of a home to its particular occupant, who may have lived in the area for years, whose children may be in local schools, and who may struggle to find suitable accommodation elsewhere.  
Similarly, for a tenant in a defective home, an order for works may be worth far more than the damages sought.  Jackson LJ proposed that a claim including a request for a declaration or injunction should be treated as the equivalent of a claim for £10,000, with the court having the power to vary that figure upwards or downwards.  With respect to the learned judge, no reasons are given for how this figure has been reached.  The consultation paper itself is silent on this point.  HLPA’s view is that it is a serious underestimation of the “value” of an injunction. Where an injunction is needed, then it is axiomatic that the landlord concerned has proved themselves unwilling to carry out works, which in itself makes it very likely that the case has been challenging and significant costs will have already been expended.  Moreover, the injunction/order for specific performance is usually the primary element of the claim.  In some cases there will be no, or a very limited damages claim, but the case will be no less complex than a claim for a high amount of damages.

Thirdly, there is a worrying lack of clarity in the consultation document.  For example, Band 4 is stated to be the designated band for “particularly complex tracked possession claims or housing disrepair claims”.  No guidance is given as to the meaning of “particularly complex”.  HLPA recommends that complexity be defined by reference to the county court’s caseload generally, not other possession (or disrepair) cases, as possession cases are generally complex.  Similarly, the consultation document offers no insight on how (for example) possession cases with a disrepair counterclaim will be dealt with.
Lastly, and perhaps most importantly, i the rates proposed are simply far too low.  The consultation paper states that the figures in the boxes are cumulative and therefore include prior stages in the figure for that stage, except for the trial advocacy fee.  This would mean, for example, that in a “Band 3” case out of London, the maximum recoverable costs if a case proceeded to trial would be £4,451 + 30% of damages and the relevant trial fee.  HLPA cannot conceive of any civil claim that could be run on such a low fee and this fee is not supported by any of the data appended to Lord Justice Jackson’s Report.  For the avoidance of doubt, however, HLPA is concerned that even the rates proposed by Lord Justice Jackson are extremely low.  
With respect, the figures do not appear to have a sound evidential base.  HLPA notes that in His Lordship’s report, Jackson LJ stated (Chapter 5, para 3.4):

“3.4 Lack of data for non-personal injury cases. Despite the best efforts of the assessors and myself, very little data are available in respect of the costs of non-personal injury fast track cases, apart from non-personal injury RTA claims. By definition, such cases fall outside the costs management regime. So there are no court approved budgets for us to look at. The Bar Council’s online survey only included two non-personal injury fast track cases. The Housing Law Practitioners Association (“HLPA”) has supplied details of 83 fast track disrepair cases, which the FTWG and I have examined with care. These data give an impression of recoverable costs in recent cases where courts have applied the new proportionality rule. But they do not provide evidence relating to agreed costs at settlement on a sufficient volume of claims to allow any degree of statistical confidence about the average amounts recovered on such cases.”

The proposed fixed costs are not based on evidence as to what sort of costs are actually being incurred in these cases. As will be noted from that extract, HLPA attempted to address this evidential lacuna by providing evidence of costs in 83 disrepair cases.  Jackson LJ considered that this was not a sufficiently large sample for wider conclusions to be drawn.  Even if correct – and with respect HLPA would say it was the best evidence available – it simply supports HLPA’s point, which is that the FRCs are not supported by data.  HLPA’s informed view is that these costs do not reflect the reality of practice and will make running these cases unviable.  This will mean that tenants in defective homes are left without remedy and tenants facing eviction may be unable to get legal assistance.   
HLPA submits that if Fixed Costs are to be introduced, a bespoke FRCs regime for housing cases should be considered and implemented.  HLPA would welcome the opportunity to assist in formulating a bespoke scheme and would be happy to work with the Law Society, Defendant landlord representatives and other representative bodies to produce such a scheme.
Housing disrepair and possession cases can and should be distinguished from other potential fixed fee cases due to the fact that the event/issue in respect of which claims are brought (ie the disrepair or rent arrears) is usually ongoing.  This is very different to personal injury cases where, for example, where an injury has already been sustained and nothing is likely to change as the case progresses.  The ongoing nature of the central issue in housing cases means that it is much more difficult to control costs, as the case is evolving all the time and may lead to further complexities.  Costs are therefore much more difficult to predict.  This is evidenced by the varied costs in the data supplied by HLPA to Lord Justice Jackson, and annexed to his report.

HLPA further submits that there should be provision to review the level of FRCs every few years to take into account inflation.

(ii) the proposals for multiple claims arising from the same cause of action;
HLPA is concerned about the proposal to set FRCs for each additional Claimant, where there are multiple claims arising from the same cause of action, at 10%.  HLPA accepts that there may be some duplication.  However, solicitors will still have a duty to seek instructions and advise each Claimant. Each Claimant may have been affected in different ways.  HLPA submits that 10% is simply too low to take into account these factors.

(iii) whether, and how, the rules should be fortified to ensure that (a) unnecessary challenges are avoided, and (b) cases stay within the FRC regime where appropriate; 

Further guidance should be given on what should be considered “particularly complex” possession and disrepair cases, to avoid unnecessary disputes on this issue between the parties.

HLPA is concerned at the lack of incentive for Defendant lawyers to keep costs down.  HLPA submits that costs are often arguably high in respect of housing disrepair cases due to the conduct of Defendant landlords.  In particular, the failure by landlords to engage in the pre-action protocol causes cases to be issued at Court where they otherwise might have settled without the need for drawn out legal proceedings.

HLPA submits that landlords should be incentivised to comply with the pre-action protocol by provision being made for cases to be exempt from FRCs where they have failed to comply with the pre-action protocol or in some other way acted outside of the spirit of the protocol.  In such a case, a Claimant could serve a Notice on the Defendant that they consider the case to fall outside of the FRCs regime.  If a case then needs to be issued, the Court could be invited to make an early ruling (on the papers only) that the case falls outside of the FRCs regime.  HLPA would welcome the opportunity to discuss further how this would work in practice.

(iv) Part 36 offers and unreasonable litigation conduct (including, but not limited to, the proposals for an uplift on FRC (35% for the purposes of Part 36, or an unlimited uplift on FRC or indemnity costs for unreasonable litigation conduct), and how to incentivise early settlement.

HLPA submits that any failure on behalf of a Defendant in a disrepair claim to comply with the pre-action Protocol, including a failure to admit liability where appropriate, should be taken into account when considering whether a Defendant has behaved unreasonably.  Stronger incentives to comply with the pre-action Protocol will incentivise early settlement.

Chapter 4 
HLPA has not responded to these questions as they are outside the knowledge of HLPA members.
Chapter 5: Intermediate Cases

3. Given the Government’s intention to extend FRC to intermediate cases, do you agree with the proposals as set out?  We seek your views, including any alternatives.
HLPA repeats its concerns above as to the suitability of FRCs in housing cases.  

HLPA’s understanding is that intermediate cases are limited to claims for debt, damages, or other monetary relief only.  In these circumstances, it is unlikely that many housing cases will fall within this category.  

HLPA does however note the following:

· The category is described as an extension of the fast track, and yet the first criterion is that the matter is not suitable for the fast track.  This is confusing;
· The effective extension of the fast track from (broadly speaking) cases worth no more than £25,000 to cases worth not more than £100,000 is an enormous jump and it is unclear that the implications of this have been fully considered.

· Even the higher rates allowed for in these cases are insufficient.  Again, the evidence base to support these figures is unclear.
· The proposal that standard disclosure be removed (save in PI cases) and replaced by an obligation to disclose only the documents upon which a party relies, together with any other documents specifically ordered by the court, is a very significant reform which appears to have been introduced somewhat casually.  Disclosure is a vital part of a case’s progression to trial.  The requirement to disclose documents which are unhelpful is a cornerstone of a fair trial.  To remove this obligation – in cases could be worth as much as £100,000 – is a fairly momentous reform of which the only purpose is to cut costs.  HLPA is strongly opposed to the removal of this safeguard.

Chapter 6: Judicial Review:

4. Do you agree with the proposal for costs budgeting in JRs with a criterion of ‘whether the costs of a party are likely to exceed £100,000’?  If not, what alternative do you propose.
HLPA agrees with the MoJ and Lord Justice Jackson that FRCs would not be suitable for Judicial Review cases. HLPA also agrees with the MoJ that it would not be appropriate for the Aarhus rules to apply to all Judicial Review cases. 
HLPA does not agree that it is necessary to introduce costs budgeting in respect of Judicial Review in cases where the costs are likely to exceed £100,000. 
As the MoJ acknowledges, this will affect relatively few cases, so there are unlikely to be significant cost saving benefits to implementing costs budgeting in respect of these Judicial Review cases.
Further, it is HLPA members’ experience from costs budgeting in civil cases that in reality costs budgeting does not serve to reduce costs. Instead it just results in arguments over costs at an earlier stage of proceedings (rather than at the conclusion of the case) and often detracts from the main purpose of the litigation in question. For example, it is often the case that when a Costs and Case Management Conference is listed the parties are in complete agreement as to the necessary directions for case management, but the hearing must go ahead as the parties cannot agree costs budgets. 
It is also HLPA’s experience that costs budgets once set often have to be revisited following unexpected developments in the litigation that had not, and could not, have been envisaged at the time of drafting the initial costs budget. There are often then further disagreements between the parties as to what the amended costs budget should be, often necessitating a further court hearing on the issue of costs. This all serves to increase rather than reduce costs. 
The general uncertainty in litigation is even more sharply highlighted in Judicial Review cases. Where there are challenges to public bodies it is common for the grounds pleaded at the outset of the case to be amended as the case develops, particularly where a Defendant reconsiders their policy in response to a claim, or where there is a change in the law prior to the final hearing of a case due to a judgement being handed down in another case, or new legislation being introduced, which then changes the legal position. It is particularly difficult in Judicial Review claims to assess at the outset what the likely costs will be, as it is not possible  to predict with any degree of accuracy how a Defendant will approach the claim for Judicial Review, and accordingly which  issues will require considerable amounts of time and which will not. The danger of introducing costs budgeting is that parties will be forced to try to anticipate every conceivable eventuality (which is in itself very challenging in Judicial Review cases which have an inherent element of uncertainty) and this is likely to result in parties preparing cost budgets with higher costs estimates than might actually be incurred.  
HLPA would also like to draw to the MoJ’s attention the challenging environment that already exists for Claimant lawyers in Judicial Review proceedings where cases are publicly funded. As a result of regulation 5A of the Civil  Legal Aid (Remuneration) Regulations 2013(as amended)  legal representatives of publicly funded clients will only be paid by the Legal Aid Agency for work on a case if permission is granted by the Administrative Court (albeit this rule is subject to various specific exceptions). This already acts as a barrier to justice, as law firms have to weigh up the risk of not being paid for work, even where they have Counsel’s opinion advising that there are merits to bring a claim for Judicial Review. If costs budgeting is introduced for cases where the likely costs are over £100,000 legal representatives face another potential risk of not being paid for work that was necessary to further their clients’ cases in situations where the Court caps the recoverable costs in a costs budget.  In this regard we again refer the MoJ to the comments of Lord Hope in the Supreme Court in the case of Governing Body of JFS and others [2009] UKSC 1, quoted above.
If the MoJ does decide to proceed with costs budgeting in Judicial Review cases where the costs are likely to exceed £100,000 HLPA would appreciate some more information about how this would work in practice. HLPA notes that parties would be required to submit a simpler form of Precedent H at an early stage of the proceedings and the Court could make a costs management order at the stage of granting permission. However, when would the Precedent H need to be filed? Would this be at the same time as issuing the claim? What would the position be in urgent cases where interim relief is required and there is limited time to issue the claim, let alone provide an estimate of likely costs.  If the costs are initially likely to be less than £100,000 when costs estimates are  first provided to the Court, but due to unforeseen developments in the case the likely costs increase to over £100,00, will there be provision for costs management orders to be made at a later stage and how would this work in practice?

Chapter 8: The Next Steps:

5. We seek your views on the proposals in this report otherwise not covered in the previous questions throughout the document

HLPA has no further comments other than those set out in response to other questions in this consultation.

Chapter 9: Impact Assessment

6. Do you have any evidence/data to support or disagree with any of the proposals which you would like the government to consider as part of this consultation?

HLPA submitted data in respect of the cost of running disrepair cases.  This data was annexed to Lord Justice Jackson’s report.  HLPA asks that this data be taken into account when considering the proposals.

HLPA repeats its concern at the highly surprising assertion in the Impact Statement that these proposals will have a minimal impact on legally-aided clients and legal aid practitioners.  This is simply wrong.  Cutting inter partes rates will threaten the viability of many legal aid firms and the MoJ must acknowledge and consider this.
Chapter 10: Equalities Statement

7. What do you consider to be the equalities impacts on individuals with protected characteristics of each of the proposed options for report?  Please give reasons.

For the reasons set out in answer to question 9 below, HLPA is concerned about the impact on vulnerable Claimants, in particular, Claimants and Defendants with mental health problems.

8. Do you agree that we have correctly identified the range of impacts under each of the proposed reforms set out in this consultation paper?  Please give reasons.

HLPA is concerned that no investigations into the impact on vulnerable Claimants appears to have been carried out.

For the reasons set out in answer to question 9 below, HLPA is extremely concerned about access to justice for vulnerable Claimants and Defendants.

9. Do you agree that we have correctly identified the extent of the impacts under each of these proposals?  Please give reasons and supply evidence as appropriate.

HLPA does not agree that the MoJ has correctly identified the extent of the impacts under the proposals.

First, HLPA considers that extending FRCs will lead to the closure of many legal aid practices.  This will make it much harder for Claimants or Defendants to find a legal aid solicitor to take on their case.  This is particularly troubling when, as the MoJ is well aware, large parts of the country are already housing advice “deserts”.  Given that recipients  or would-be recipients of legal aid are more likely to be vulnerable, with mental and/or physical health problems, the proposals are likely to engage protected characteristics and are likely to be unlawfully discriminatory.

Second, HLPA considers that extending FRCs will lead to many firms being unable to take on disrepair cases under CFAs. In respect of housing disrepair claims, the level of compensation is usually very low.  However, the importance of these cases for the tenant Claimants cannot be underestimated.  FRCs will only be viable to run where levels of damages being sought are relatively high, due to a large proportion of the recoverable costs being based on a percentage of damages.  Further, a significant proportion of tenants bringing disrepair claims are vulnerable.  The more vulnerable the client, the higher costs are likely to be, due to the difficulties obtaining instructions and obtaining necessary evidence to support the claims.  This means that the more vulnerable the tenant, the less likely they are to be able to find a solicitor to take their case.

In particular, HLPA does not agree that Claimant lawyers would set their legal fees equal to the FRC being proposed.  HLPA simply does not consider that it would be possible to run housing cases at the proposed FRC, as they are simply too low.  Setting fees at the FRC level would mean running cases at a substantial loss.
One of the stated aims in the consultation is to increase access to justice but HLPA considers that the proposals are highly likely to restrict access to justice in respect of disrepair claims and other housing cases.
10. Are there forms of mitigation in relation to impacts that we have not considered?

HLPA does not consider that the impact on vulnerable Claimants or Defendants could be mitigated and again submits that FRCs should not be introduced in respect of housing cases.
