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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.

The Chair, Vivien Gambling, is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
The HLPA Law Reform working group has prepared this response. This group meets regularly to discuss law reform issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over one hundred practitioners.


1. Introduction

1.1 HLPA recognises the urgent need for statutory guidance on Choice Based Lettings (“CBL”). We note that on 11th November 2002, the Secretary of State promised further guidance by the end of 2003 on reconciling choice and need to enable local housing authorities (“LHAs”) to comply with the Court of Appeal decision in R (A and Lindsay) v L.B.Lambeth [2002] EWCA Civ 1084; HLR 57. Failure to provide such guidance has handicapped LHAs in adopting lawful allocation schemes. Many authorities have adopted simplistic banding schemes. Waiting time, rather than housing need, has increasingly become the determinative factor in allocating accommodation. Thus in some London boroughs,  homeless families to whom a full housing duty has been accepted, have to wait between 10-15 years before they can make a successful bid for accommodation. This is because LHAs have failed to adopt allocation schemes which allocate accommodation to those in greatest need as required by Part 6 of the Housing Act 1996. HLPA regretfully conclude that the draft guidance will not enable LHAs to comply with their statutory duties. The draft guidance still suggests that LHAs should adopt simplistic banding schemes. HLPA would urge DCLG not to issue the draft guidance in its current form. Rather, major revisions are required. The opportunity should also be taken to present the guidance in a more accessible manner.

1.2 Part 6 of the Housing Act 1996 does not provide a structured statutory framework for the determination of applications similar to that for the determination of homelessness applications under Part 7. There is no equivalent to s.184(1) which imposes a specific duty on an authority “to make such inquiries as are necessary to satisfy themselves” as to what duty is owed to a homeless applicant under Part 7. Section 166 leaves more to the discretion of the authority as to the extent of the assistance to be provided to the applicant to ensure that any relevant material is placed before the authority to enable them to make a lawful assessment of need. The s. 167(4A) rights are obtuse. Some authorities still dispute whether an applicant is entitled to a reasoned written decision in respect of an adverse decision (see s.167(4A)(c)). There is also a lack of clarity as to the scope of any right of review against an adverse determination (see s.167(4A)(c)). 

1.3 In such circumstances, there is a need for clear statutory guidance as to the best practice that should be followed in determining applications. As is noted at [4.4] of the draft Guidance, “self-assessment” is not an acceptable means of objectively assessing the respective needs of applicants. Despite this, a number of LHAs who have introduced CBL schemes place the onus on the applicant to bring any relevant material to the attention of the authority. In the absence of proper decision-making procedures, it is the most vulnerable who are likely to be prejudiced. Such applicants will be further prejudiced if they are not provided with the assistance that they need to fully participate in the bidding process. This has clear implications under the Disability Discrimination Act 1995 and the other equality legislation. 

1.4 The draft Guidance fails to recognise the realities of the social housing market in England, namely the severe mismatch between demand and supply in London and the South East. Specific Guidance must address the following:

(i) Housing need must be assessed with much greater precision where an applicant in acute housing need may have to wait for many years before s/he will be able to make a successful bid for accommodation;

(ii) Whilst DCLG may wish to encourage greater mobility, authorities in high demand areas do not have the resources to permit this. Such mobility will not be secured through statutory guidance. Resources must be made available to fund specific initiatives.

1.5 HLPA is also concerned at the continuing lack of joined-up government. Whilst HLPA recognises the need for social rented housing for key workers in London, we are concerned that disposals continue of housing once held by other public authorities, such as police and health authorities. LHAs do have the resources to plug such gaps.

1.6 In our response to the draft Guidance, HLPA draws on the considerable experience of its members in assisting clients to pursue Part 6 applications for accommodation under CBL schemes. We give examples of both good and bad practice. We focus on examples in London, where the mismatch between demand and supply is the most severe. 

1.7 The Guidance must address more fully the requirements imposed on LHAs by a number of recent judgments, particularly R (Cali, Abdi & Hassan) v L.B.Waltham Forest [2006] EWHC 302 (Admin); [2007] HLR 1 and R (Lin & Hassan) v L.B.Barnet – decision of Hughes J at [2006] EWHC 1041 (Admin); Court of Appeal at [2007] EWCA Civ 132; and R (Aweys and Others) v Birmingham CC [2007] EWHC 52 Admin.  DCLG will also be aware of a number of recent reports by the Ombudsman Service in both England and Wales. The draft guidance does not currently address many of the issues raised in these judgments and reports. Its failure to do so deprives LHAs of the clear guidance that they are entitled to expect from DCLG to enable them to comply with their statutory duties.

1.8 In HLPA’s experience, these decisions and reports reflect only the tip of the iceberg. HLPA members regularly report cases where LHAs concede legal challenges by offering an acceptable outcome for the individual client. However, the authority rarely addresses the illegal practice or procedure which had led to the challenge. We do not believe that LHAs have proper procedures to ensure that social housing is allocated to those in greatest need having regard to the reasonable preference criteria in s.167 of the Act. HLPA highlights the following:

· LHAs do not publish their allocations schemes as required by the legislation (namely all aspects of the allocation process) (see 6.1-4 below);

· LHAs do not have adequate procedures for determining Part 6 applications. This is a critical area where clear guidance should be given (see 6.5-6);

· Simplistic banding schemes do not enable LHAs to lawfully reconcile choice and need. This is a particular problem in high demand areas (5.8-15);

· LHAs must have effective procedures to ensure that all applicants are able to participate equally in the bidding process. HLPA is concerned that vulnerable applicants are being prejudiced (6.7);

· Effective monitoring is required to assess the extent to which accommodation is being fairly allocated to those in greatest need. Transparency requires that such material should be publicly available (at a macro level see 5.1-3; at a micro level see 6.9-10).

· LHAs must retain the flexibility to adapt their allocation procedures in response to any monitoring data, to ensure that they comply with their statutory duty to allocate accommodation fairly to those in greatest need.

2. Chapter 1 – Purpose of the Code

Purpose of the Code (1.3)

2.1 The draft Guidance (at [1.3]) states that the Code is supplementary to the Code of Guidance issued in November 2002. This is unsatisfactory since the two Codes are not consistent and have a number of contradictions. A single Code is required to ensure consistent good practice.

For whom is the Guidance (1.4-1.5)? 

2.2 Allocations by RSLs are outside Part 6 and are not subject to any statutory code. However, it is probable that in 2007, RSLs will grant more tenancies of social housing than LHAs. The draft guidance (Chapter 6) recommends joint/partnership schemes with RSLs. HLPA supports this approach. Indeed, we would question whether it is appropriate for RSLs to continue to maintain their own waiting lists for external applicants. HLPA would have preferred to have seen joint guidance issued by the DCLG and the Housing Corporation.

2.3 There are also circumstances when close cooperation is required between the relevant housing and social services departments/authorities. In HLPA’s experience, this rarely occurs in practice (see R (M) v London Borough of Hammersmith and Fulham (2006) EWCA Civ 917). Two situations commonly arise:

(i) Should a lone children aged 16 of 17 be accommodated under Part 3 of the Children Act 1989 or Parts 6 and 7 of the Housing Act 1996?

(ii) Should an applicant with severe community needs be housed in mainstream or supported accommodation?

2.4 In either situation, cooperation is required in (a) the assessment process; (b) the bidding process; and (c) ensuring that the applicant is able to maintain a tenancy. In HLPA’s experience, few Social Services Departments have the resources to assist vulnerable applicants to bid under CBL schemes. Again, this has significant implications under equality/discrimination legislation. Consistent good practice will only be secured in the housing/social services interface if the statutory guidance is also endorsed by the Department of Health.  

Legislation in Context (1.6 – 1.11)

2.5 HLPA welcomes the specific reference to the Race Relations Act, Disability and Discrimination Act, Human Rights Act and Freedom of Information Act. We would welcome more specific guidance on:

· the need to ensure that no unlawful discrimination arises in (a) the structure of the allocation scheme; (b) the assessment of need; and/or (c) the allocation process;

· the need to justify any disparate treatment of different classes of applicant (i.e. the statutory homeless, transfer applicants and home-seekers);

· the need for both monitoring and transparency – LHAs should ensure that the relevant monitoring material is publicly available.

HLPA believes that the current draft guidance is insufficient to enable LHAs to comply with their statutory duties under this legislation. Major revisions are required.

3. Chapter 2 – Overview of Government’s CBL Policy

Introduction (2.1-2.6)

3.1 There is no statutory requirement that an applicant should be offered choice. The scheme must rather include a statement of the authority's policy on offering choice (s.167(1A)). The requirement that LHAs should introduce CBL by 2010 is imposed by ministerial dictate. We do not consider this to be an appropriate. The primary legislation should rather be amended to reflect this and to provide a proper statutory framework within which LHAs should be required to reconcile choice and housing need in allocating housing accommodation. The statutory guidance relates to the exercises by LHAs “of their functions under this Part” (s.169(1)). The draft guidance must clearly identify where DCLG seek to impose requirements which are not specified in the legislation.

The Definition of CBL (2.7)

3.2 We note that the definition of CBL at [2.7] refers to an authority which “has adopted policies and procedures which incorporate an advertising scheme” in allocating accommodation. HLPA would suggest that the following are essential elements of any CBL Scheme:

· Effective use of IT in publicising the scheme, facilitating bids and in reporting back on successful bids. This is the best means of maximising the transparency that CBL is able to offer. 

· Any scheme must also cater for vulnerable applicants and those who do not have access to IT facilities or do not have English as their first language. 

· Monitoring is critical if CBL is to be effective in ensuring that accommodation is allocated to those in greatest housing need.

The Government’s Policy on Offering Choice (2.8-2.9)

3.3 HLPA agrees that CBL can assist in ensuring sustainable communities. Tenants offered choice are more likely to be satisfied with their homes. We also believe that direct offers should be kept to a minimum.

3.4 HLPA agrees that CBL can be used more effectively to enable tenants to arrange mutual exchanges. More specific guidance is required giving examples of best practice.

3.5 HLPA also notes the government’s policy to encourage CBL to facilitate applications between regions and LHAs. Whilst we support this principle, we suggest that there are immense practical problems to achieving this objective. It can only be achieved within the scope of the current legislative framework. 

3.6 HLPA also welcomes initiatives to open up the private rented market to applicants who would otherwise apply for private housing.

3.7 DCLG must recognise that the real problem restricting choice is the deterioration in the rented social housing market over the past 10 years (see 8.2 below). There is now a chronic shortage of rented social housing. The number of new lettings will continue to decline year on year. Lettings by LHAs will become less important as RSLs become the main provider of social rented housing. Home ownership will remain out of the financial reach of the majority of those in most severe housing need. 

4. Chapter 3 – CBL: General

The Extent of a Policy to Offer Choice to Applicants (3.1-3.4)

4.1 HLPA agrees that direct offers should be kept to a minimum. Where direct offers are to be made, the allocation scheme should clearly specify: (i) the circumstances in which such direct offers will be made and (ii) how a decision will be made that a particular unit of accommodation will be allocated directly rather than advertised. Monitoring is required to ensure that there is not any disparate treatment in the quality of accommodation which is allocated directly. Such monitoring information should be publicly available. 

4.2 HLPA also believes that the following are entitled to the same degree of choice as is offered to other applicants: (i) the statutory homeless (see 5.23-4 below) and (ii) disabled and vulnerable applicants (see 5.25 below). This does not occur in practice. DCLG should stress that good practice requires this.

Eligibility (3.8-3.10)

4.3 HLPA agrees with the recommended guidance that eligibility should normally be assessed when the applicant joins the CBL Scheme. Only a more limited assessment that the applicant remains eligible should be necessary before an offer is made. 

4.4 We note that only limited guidance is offered on the issue of eligibility for accommodation. However, HLPA is concerned that a number of CBL schemes make provision for applicants to be “suspended”. This is not permitted by the legislation. The applicant’s conduct may justify her/him from being ineligible under 160A or being awarded a lower priority under s.167(2A) or (2C). Specific guidance is required to discourage this unlawful practice.

Offers and Refusals (3.11-3.15)

4.5 When a property is advertised, it creates a legitimate expectation that it will be offered to the applicant with the highest priority under the allocation scheme. Indeed, it is unlawful for the accommodation to be allocated outside the allocation scheme (s.167(8)). HLPA is aware of situations where properties are (i) withdrawn after they have been advertised; or (ii) not offered to the bidder with the highest priority. Guidance should be given on the limited circumstances in which this may be appropriate. Where this does occur, the authority should explain why when the outcomes of the bidding round are published.

4.6 HLPA welcomes the guidance that applicants should be given an adequate opportunity to make an informed decision as to whether to accept or reject an offer. It is rare for LHAs to permit an applicant to view a property before s/he bids. We understand the practical reasons for this. It would be helpful if the Code gave at least some general guidance as to acceptable timescales for considering offers. HLPA would suggest 5 working days. If an applicant contends that the offer is unsuitable on medical (or other) grounds, the authority should assess the substance of any such contention before the applicant is required to make a final decision as to whether or not accept the offer. Applicants forced to make a hasty decision which they may later regret, are likely to be less satisfied with their homes.
4.7 HLPA welcomes the guidance that there should be no need for penalties where an applicant refuses an offer. We agree that the more information that is provided about the property, the less likely the applicant is to refuse the offer on viewing. If penalties are to be imposed, this should be stated in the policy and there should be a right of review. This is particularly important for homeless applicants to whom a full housing duty is owed (see 5.23 below).

Example of Bad Practice: East Devon D.C. does not permit an applicant to view a property prior to bidding. However, if an applicant bids for a property which s/he subsequently refuses, s/he is suspended for 6 months. We suggest that this policy is unnecessary. Further, it is unlawful if there is no process to determine whether then offer was suitable.

5. Chapter 4 – CBL: Policy Context and Scheme Design

Introduction: Targets and Monitoring at a Macro Level (4.1-3)

5.1 Despite DCLG’s target that LHAs should reduce by 50% the number of households in temporary accommodation by 2010, there is cogent evidence that CBL is leading to less accommodation being allocated to homeless applicants.

Examples: In L.B. Southwark, under their old direct offer scheme, homeless applicants were put in a “super priority category”. Under their CBL Scheme, homeless applicants are placed in Band 3, the lowest band for those falling within a reasonable preference band. In L.B. Camden, the proportion of allocation made to the statutory homeless has fallen from 40% in 2004/5 to 24% (Source: Report to Housing & Adult Social Care Scrutiny Committee (7.9.06)).

5.2 DCLG should require LHAs to publish targets for allocations to the three main competing groups: (i) the statutory homeless; (ii) homeseekers (waiting list applicants) and (iii) transfer applicants. We note that this appears at [5.28] as a mere suggestion. If a particular target group, say the statutory homeless, are not meeting their target, it will be necessary for the LHA to take remedial action. A simply solution is to restrict bids for certain properties to statutory homeless applicants.

5.3 CBL is intended to offer transparency. Such targets and monitoring information should be publicly available. Best practice is to publish this on the authority’s web-site. The Freedom of Information Act 2000 requires that such information should be made available on request. In HLPAs experience, this does not always occur. Specific guidance should be given on this.

Example of Good Practice: R.B.Kensington & Chelsea, L.B.Lambeth and The City of Westminster publish their targets and monitoring information annually.

Example of Bad Practice: HLPA members have faced particular problems in securing information from L.B.Newham on the operation of their allocation scheme. It is known that homeless families to whom a full s.193(2) housing duty is owed, are having to wait for some 10-15 years before they can make a successful bid. Inquiries have been made as to the proportion of their housing stock which is allocated to homeless applicants. Newham have declined to publish the relevant targets and monitoring information. HLPA believes that Newham is only allocating some 10-15% of its housing to the statutory homeless, much less than other London authorities. HLPA also understands that Newham is making substantial profits from the statutory homeless who are accommodated in Private Sector Leased accommodation (namely the difference between the rent charged to the homeless applicant and the rent paid by Newham to the private landlord). There is a legitimate concern that the low target of allocations for the statutory homeless is influenced by the profit that Newham makes from such accommodation. Newham should be publicly accountable for such policies, which condemn homeless families to years in temporary accommodation, paying rents which can only be paid by housing benefits, thereby precluding them from paid employment. This policy is unsustainable in the medium term. 

The Reasonable/Additional Preference Criteria (4.7, 4.19)

5.4 The manner in which reasonable preference criteria which are specified in s.167(2) of the Act present particular problems for LHAs. HLPA recognise that many of these problems can only be resolved by amending the primary legislation. Specific guidance is required to enable LHAs to adopt lawful schemes. We highlight the following:

(i) Transfer applicants were brought within Part 6 of the Act by the Homelessness Act 2002. However, s.167(2) was not amended to identify the “housing management factors” which may be unique to such applicants (i.e. the need to decant to carry out essential repairs to a dwelling or to redevelop an estate). 

(ii) The reasonable preference criteria overlap.  Many authorities have different criteria for assessing priority on “medical” from “welfare” grounds.  Inevitably there will be an overlap between the medical and welfare aspects.  Equally, it is probable that an applicant who needs to move on medical or welfare grounds is also living in “unsatisfactory housing conditions”.  There is a danger that an applicant would be given undue priority if separate points were awarded under each category. 


(iii) Not all categories merit the same degree of priority.  A “reasonable preference” is required to be given to (a) applicants who are homeless within Part 7 of the Act, (b) applicants to whom a limited housing duty is owed under Section 190(2) (applicants who became homeless intentionally) and (c) applicants to whom a full housing duty is owed under Section 193(2) of the Act.  It would be inappropriate to afford the same degree of priority to each category.  Few allocation schemes that HLPA have seen reflect these three tiers of priority.


(iv) Some of the reasonable preference criteria are based on housing need; others on status. Thus a homeless applicant is awarded points because of their status as a homeless applicant to whom a full housing duty has been accepted.  How does an authority assess the respective priority of (i) a homeless applicant to whom a full s.193(2) housing duty is owed and who has an urgent need to move on medical and welfare grounds; and (ii) a transfer or waiting list applicant who has a similar need to move on medical and welfare grounds? If a cumulative assessment is to be made, and the homeless applicant is given additional priority reflecting the s.193(2) duty, there is a danger that they will be given undue priority compared with the transfer/waiting list applicant. 

(v) Few LHAs seem to understand what is meant by the reasonable preference group “people who are homeless (within the meaning of Part 7)” (sub-paragraph (a)). We assume that this relates to any applicant who is either “street homeless” or who lacks settled accommodation which it would be “reasonable for her/him to continue to occupy” (i.e. within s.175 of the Act). Any such assessment may need to be made outside a formal Part 7 application as the applicant need not be in priority need and may have become homeless intentionally. Once such an assessment has been made, presumably the priority should continue until the applicant has secured suitable settled accommodation (by allocation or otherwise)? 

Example of Bad Practice: L.B.Southwark place both homeless applicants to whom a full s.193(2) housing duty is owed, together with homeless applicants without a priority need in Band 3. No reasonable preference is afforded to “people who are homeless (within the meaning of Part 7)” (s.167(2)(a)), or homeless applicants to whom a s.190(2) duty is owed (s.167(2)(b). Would not any rational authority afford a higher priority to an applicant to whom a full housing duty is owed than an applicant to whom no housing duty is owed under Part 7? 

5.5 The DCLG should give specific guidance on the extent to which it is appropriate to give transfer applicants priority over other applicants (the statutory homeless and homeseekers). It is suggested that any disparate treatment of transfer applicants needs to be justified. 

Example: L.B.Barnet’s scheme awarded 100 points to all transfer applicants with the effect of artificially raising their points threshold to the detriment of homeless applicants entitled to statutory preference (who were awarded 10 points). This was held to be unlawful (see (Lin & Hassan) at [33] – [34]).

Example: L.B.Lambeth places a transfer applicant living in statutorily overcrowded conditions in the highest priority group (Group B Emergencies). A homeseeker living in similar conditions is not entitled to this priority. Does DCLG consider this to be good practice?

5.6 DCLG should also give guidance on the extent to which it is appropriate to distinguish between those “homeless at home” and the statutory homeless accommodated in temporary accommodation. In HLPA’s experience, many applicants are encouraged to be treated as “homeless at home” in the belief that this will not prejudice their priority under the authority’s allocation scheme. In practice it does: authorities tend to focus on the cost of keeping a homeless applicant in temporary accommodation, rather than the potential cost were the “homeless at home” applicant to insist on the provision of temporary accommodation. The policy adopted by Birmingham in this respect was recently held to be unlawful (see Aweys at [27]).

5.7 HLPA suggests that the draft guidance at [4.19] does not adequately reflect the law. An authority may have strong housing management grounds to award an applicant the highest priority even though the applicant does not fall within a reasonable preference criteria (under occupation or the need to decant). There is no reason why such an applicant should not be afforded the same degree of priority (or indeed higher) than an applicant falling within the reasonable preference categories. 
Prioritising Applicants: Points v Banding (4.11 - 33)

5.8 The current legislative purpose of Part 6 was summarised by Collins J in the leading Court of Appeal authority of A & Lindsay at [18] and should be clearly stated in the Guidance:

“This can be encapsulated in the requirement that the scheme in question has a mechanism for identifying those with the greatest need and ensuring that so far as possible and subject to reasonable countervailing factors (for example, past failure to pay rent etc) they are given priority”. 

5.9 The challenge for a LHA is to identify a rational basis of reconciling housing need and choice. LHAs are failing to do this. 

Example of Bad Practice: L.B.Newham allocate applicants meeting the reasonable preference criteria to the Priority Homeseeker Category. They are permitted to bid, but will have to wait for 10-15 years before they will be able to make a successful bid for a property. Those falling within the strict criteria for the “multiple needs” or “additional preference” groups are made direct offers (i.e. they have no choice). This is not a rational means of reconciling choice and need. 

5.10 Clear statutory guidance is required. HLPA does not believe that the draft guidance is sufficient. One option would be for DCLG to suggest templates for schemes based on banding and points. We suspect that were DCLG to seek to apply any template for a banding scheme to a London borough facing a severe mismatch between demand and supply, it would immediately realise that it could not work. A template for a points based scheme could propose a simplified scheme that is readily understandable by applicants. 

5.11 HLPA does not believe that Banding Schemes can provide an effective means of making a composite assessment of housing needs. It is irresponsible for DCLG to recommend the four broad levels of priority in [4.14] as this will not enable any authority to make a composite assessment of need. Waiting time, rather than housing need, will inevitably become the determinative factor. DCLG seems to close its eyes to the problems faced by the west London schemes operating under Locata and the east London schemes operating under Choice Homes. The London Authorities who have been the more cautious, have opted for simplified points schemes (namely Camden, Lambeth and Westminster). 

5.12 The model postulated in at [4.14] recommends four levels of priority. In effect there are only three bands as the lowest band includes applicants who are unable to satisfy any of the reasonable preference criteria. We demonstrate the problems that inevitably arise from the following example which is typical of a LHA in London. 

	Band
	Number of Applicants
	Number of Offers

	A: Urgent
	5,000
	1,500

	B: High Priority
	5,000
	

	C: Reasonable Preference
	5,000
	

	D: No Priority
	5,000
	


5.13 HLPA would highlight the following problems:

(i) Such a Banding Scheme is not sufficiently sensitive to make a composite assessment of housing need. This has been the basis of a number of successful legal challenges (against the London Boroughs of Ealing, Newham and Waltham Forest). Surprisingly, these are not addressed in the guidance. HLPA finds this omission remarkable.

(ii) A problem seems to be recognised in the draft guidance as it is suggested at [4.18] that an authority may either need to increase the number of bands or employ mechanisms to distinguish between applicants in the same band. HLPA suggests that a simplified Points Scheme is preferable to a Banding Scheme with numerous bands. Where authorities have mechanisms to distinguish between applicants within the band, this merely adds to the complexity and lack of transparency.

(ii) If the authority allocates all its available lettings to those in greatest need, they will all go to applicants in Band A.  The critical issue is then the respective priority of applicants in Band A. Waiting time will become the determinative factor, unless there is some ranking of priority with Band A.

(iv) Whilst an authority may restrict the number of applicants in Band A by imposing a higher threshold, this will merely shift the problem to assessing the respective priority of applicants in Band B.

(v) In order to ensure that applicants in the lower Bands have a prospect of making a successful bid, some bids are restricted to applicants in the lower bands. In areas where there no shortage of social housing, such a policy may be laudable. Where there is a severe shortage, no rational justification can be made for allocating a significant proportion of accommodation to those in lower bands of assessed need. Any such allocation is at the expense of an applicant in higher assessed need. The only justification for such a measure is to make the banding scheme work. It is suggested that the problem rather lies in the structure of the scheme.

Example of Bad Practice: The scheme operated by L.B.Lewisham purports to take multiple needs into account: “If you have more than one need in the band you are in, you are given a higher priority than someone who only has one need in that band”. The mechanism whereby this is achieved is not explained in the allocation scheme. In order to ensure that applicants in the lower bands have a prospect of making a successful bid, some properties are reserved for such bands. The effect of this is that an applicant may do better if placed in Band B (with a multiple need) than in Band A (with a single need).  There is no transparency in the allocation process.

Example of Bad Practice: East Devon - Even in areas of lower need, Banding Schemes do not ensure that accommodation is allocated to those in greatest need. The allocation scheme provides for four bands: Urgent (Priority Card), High (Gold); Medium (Silver) and Low (Bronze). The scheme specifically states that a composite assessment will not be made within Bands: “You will be placed in the Gold Band if you meet one of the criteria set out on the next page. We will not give additional priority if you experience more than one of the situations on the list”. An applicant in the Gold Band is likely to have to wait for 1-2 years before being able to make a successful bid. The scheme is quite specific: “The housing Register works on a date order basis”. This is typical of Banding Schemes: waiting time rather than housing need is the determinative factor as to who is allocated accommodation.

5.14 HLPA recognise that traditionally points based schemes have been seen as being complex and opaque. Statutory guidance is therefore required as to how a points based system can be simplified and be comprehensible. DCLG should seek to indentify the good practice of those authorities who have developed these.

Advertising Properties

5.15 An issue arises as to whether an authority should advertise all properties for all applicants. Or should bids be restricted to particular groups of applicants (i.e. the statutory homeless, homeseekers or transfer applicants). HLPA suggests that it is best practice to advertise all properties for all bidders. Bids should only be restricted to applicants fro a particular group if it becomes apparent that that group is not meeting its allocation target.

Residual Discretion
5.16 Guidance on the use of discretion was provided in R v L.B.Islington, ex p Reilly and Mannix (1998) 31 HLR 651. Any scheme must have sufficient rules to ensure that applicants are assessed fairly and consistently. However, there must be an element of residual discretion to ensure that an authority is able to address any exceptional factors in an individual case. The scope of any such discretion, and the manner in which this is to be exercised, must be specified in the published allocation scheme. 

5.17 The exercise of any such discretion should be monitored. The monitoring data should be published indicating the factors that have been taken into account in exercising the discretion. This is necessary to ensure that such discretion is being exercised in a consistent manner and is only being exercised in limited circumstances.

The Priority Date

5.18 Waiting time will inevitably be a determinative factor between applicants evidencing a similar level of housing need. The manner in which the relevant date is computed must be clearly specified.

Example of Bad Practice: L.B.Southwark’s allocation scheme states “The date the relevant priority date is awarded becomes the registration date within that Band”. Southwark introduced their Banding Scheme on 25th September 2005. It is apparent that many applicants have been awarded a priority date prior to this when the relevant Band did not exist. The basis upon which this date is computed in practice is not specified.

5.19 HLPA highlights two particular issues upon which guidance should be given:

(i) The Statutory Homeless: Should the relevant date be the date upon which the Part 7 application is made or the date on which the applicant is notified that that a housing duty has been accepted? If the latter, the homeless applicant will be unduly penalised if there are undue delays in lawfully determining the application. HLPA would therefore suggest that it should be the date of the application.

Example of Good Practice: L.B.Lambeth take the date of the Part 7 application as being the relevant priority date. However, the applicant is only authorised for an offer when the s.184 decision has been issued.

(ii) Changes in the Household Composition: Should an applicant’s priority date be re-assessed if their assessed bedroom size changes? HLPA suggests that it should not. 

Example of Good Practice: In the past, L.B.Lambeth reassessed the priority date. Thus if as a result of an increase in household size, the family were assessed as requiring more bedrooms, they would be given a new priority date. Lambeth have now recognised the unfairness that this approach can cause. Many applicants have to spend years in temporary accommodation before they have any realistic option of being able to make a successful bid. If their priority date is reassessed, their prospects of being made an offer of accommodation goes up and down like a yoyo. Under Lambeth’s current scheme, the priority date remains the same, regardless of any change in the family composition.

Local Connection (4.41-42)

5.20 Section 167(2A)(c) permits an authority to take into account “any local connection (within the meaning of section 199) which exists between a person and the authority’s district” in determining the priority to be afforded to an applicant who would otherwise fall within a reasonable preference category. HLPA understands this to mean that if an applicant 

(i) has no local connection, based on residence, employment, family association or other special reason, s/he may be given a lower priority;

(ii) establishes such a connection, s/he should be afforded the same priority of other applicants.

5.21 In HLPA’s experience, this is not how the statute is interpreted. Many authorities give greater priority depending upon the length of time that an applicant has resided in the district. To what extent does DCLG consider it appropriate to have regard to factors outside section 199?

Example of Bad Practice: L.B.Barnet’s allocation scheme provides that a statutory homeless applicant who has lived in the district for less than two years will be awarded 110 points. Any applicant who has lived within the borough for more than two years will be awarded 300 points, even if they do not fall within any reasonable preference criteria. Two issues arise from this example: (i) The residence requirement is much stricter than the s.199 local connection test; (ii) the statutory homeless applicant falling within a reasonable preference criteria given much lower priority that the local resident with no assessed housing need. The draft guidance in [4.42] seeks to cover the second situation only.

5.22 HLPA has seen many policies which are unlawful. 

Example of Bad Practice: East Devon’s allocation scheme provides as follows: “If you want to be offered housing in a village or parish in the district, you will need to show that you have a local connection with that village”. DCLG must give firm guidance that such policies are unacceptable and fall foul of not only Part 6 of the Act but also basic principles of equality legislation.

Choice – The Statutory Homeless (4.47-55)

5.23 HLPA believes that the statutory homeless should be offered the same choice as other applicants. If a homeless applicant refuses an offer of accommodation, this may lead to the authority treating their Part 7 housing duty as discharged pursuant to s.193(7) of the Act. Any scheme must clearly specify the circumstances in which this may arise.

5.24 HLPA is aware that a number of London authorities are making direct offers to homeless applicants before they have had a reasonable opportunity to make a successful bid for accommodation. If direct offers are to be made, these should only occur where a homeless applicant have evidenced a failure to bid.

Example of Bad Practice: L.B.Southwark places homeless applicants in Band 3 (the lowest band for applicants falling within reasonable preference criteria). Direct offers are made to meet the DCLG target of reducing the number of families in temporary accommodation before the applicant has any prospect of being able to make a successful bid. HLPA suggests such a policy is unlawful. If Southwark desire to reduce the number of homeless families in temporary accommodation, they should increase the relative priority afforded to such applicants.

Example of Bad Practice: L.B.Ealing’s allocation scheme normally allocates homeless applicants to Band C.  Such applicants are given an unspecified time limit in which to bid. The scheme merely states “to be reviewed as necessary at the discretion of the local housing authority”. On such a review, a direct offer may be made. The circumstances in which this discretion will be exercised are not specified. The scheme does not specify all aspects of the allocation process (see 6.1 below).

Example of Good Practice: L.B.Camden makes no direct offers to the statutory homeless. Assistance is offered with bidding, if applicants are failing to bid. If a homeless applicant elects not to bid, their choice is respected. This avoids any dispute as to whether there has been any lawful discharge of the s.193(2) housing duty.  

Choice – Disabled Applicants (3.15, 4.56-62)

5.25 HLPA agrees that disabled applicants should be offered the same choice as other applicants. Indeed, HLPA suggest that it would be unlawful discrimination to deny them such choice. We are aware that a number of authorities prefer to make direct offers of wheelchair accessible accommodation. We suggest that the Guidance should highlight the following:

· There is a chronic shortage of wheelchair accessible accommodation. Authorities should therefore not only specifically identify wheelchair accessible accommodation in their adverts; they should also identify any accommodation that is capable of being rendered wheelchair accessible.

· Applicants requiring wheelchair accessible accommodation should be prioritised not only for any accommodation that is accessible, but should also be able to bid for any accommodation which is capable of being so adapted.

· specific assistance must be offered to disabled applicants to ensure that they are able to participate fully in the bidding process. Opportunities should be provided to inspect any property that may be capable of adaptation prior to the deadline for submitting bids.

5.26 Similar principles apply in other situations:

· Certain applicants will have a specific need for ground floor accommodation or accommodation with access to a garden (namely a family with an autistic child). Applicants with specific needs for such accommodation should be given priority over other applicants with no such needs. Accommodation with a garden is likely to be the type that is most sought desirable.  Any CBL scheme must have mechanisms for ensuring that in such circumstances, applicants with assessed needs for a particular type of accommodation, are given a head start for such accommodation.

· Other vulnerable applicants, namely children and those with community care needs should be offered assistance in the bidding process.

The same principle should apply to other vulnerable applicants who are seeking Part 6 accommodation such as children or applicants with community care needs. 

Waiting Time Based Schemes (4.43-4)

5.26 Such schemes are not merely undesirable; in HLPA’s view they are unlawful. Section 167(2) specifies housing need as the determinative factor in allocating accommodation. There is no reference in the statute to waiting time.

6. Chapter 5 – Managing a CBL Scheme

Publication of the Allocation Scheme

6.1 Part 6 requires that every LHA shall have an allocation scheme for determining priorities and as to the procedure to be followed in allocating housing accommodation.  For this purpose “procedure” includes all aspects of the allocation process, including the persons or descriptions of persons by whom decisions are to be taken (s.167(1). The allocation scheme must be available to members of the public. HLPA identifies two concerns that must be addressed in the statutory guidance:

· LHAs do not publish allocation schemes which specify all aspects of the allocation process. HLPA is only aware of one authority (L.B.Lambeth) which publishes a schedule of delegation.

· LHAs do not make their allocation schemes available to the public. Our members regularly complain of difficulties in obtaining copies of the full scheme.

6.2 Recent legal challenges have clarified the degree of detail that is required: 

· The Waltham Forest scheme was unlawful because it failed to specify the threshold for an award of reasonable preference. 

· The Barnet scheme was unlawful because it failed to specify the circumstances in which 300 points might be awarded when a PSL lease was coming to an end. 

6.3 Guidance should be given as to the degree of detail that is required. HLPA suggest that this should include the following:

· The threshold that must be met for any level of priority – merely to specify that a medical or welfare needs may be assessed as “low”, “medium” or “high” does not provide the detail that will ensure that all applicants are assessed in a fair and consistent manner;

· How a  decision is taken and by whom not to advertise a property but rather to offer it directly;

· The circumstances in which a property may not be offered to the highest bidder. CBL creates a legitimate expectation that it will be so offered;

· The right to request reasons for any adverse decision;

· The right to request a review of an adverse decision and the procedure to be followed on review.

6.4 The failure of LHAs to adopt lawful allocation schemes and publish the same is not acceptable. It has resulted in unnecessary and expensive litigation. It is a matter of increasing concern to Local Authority Ombudsmen. Clear and unambiguous statutory guidance is required. The best practice is for both the full allocation scheme and the summary to be published on the web-sites of both the LHA and its lettings agency. DCLG should require this as standard practice. 

Applications for Housing Accommodation (3.5-6, 4.4, 5.5-7, 5.10)

6.5 In HLPA’s experience, many LHAs who have introduced CBL now see themselves as a lettings service. LHAs have retreated from their traditional role of seeking to identify those in greatest housing need and ensuring that they are given priority in the allocation of accommodation. Rather, the onus has been put on the applicant to ensure that s/he brings any material relevant to their housing application to the attention of the authority. We agree that “self-assessment” is not a lawful approach (see [4.4]).

6.6 Section 166 of the Act imposes the minimum obligations on an authority in respect of the lawful assessment of any application for accommodation. The DCLG should recommend the following as good practice:

· Details of the allocation scheme and the manner in which applications are to be made should be widely advertised.

·    Application forms should not only contain enough information to enable the authority to assess housing needs, but also to alert the authority as to  whether further inquiries are necessary to determine the application or whether the applicant may need assistance in bidding. 

·    Authorities must make sufficient inquiries into the application to ensure that a full assessment is made of housing need. There are many situations where face to face interviews will be required (i.e. mental health or disability issues).

·    Any medical or welfare needs must be assessed in a fair and transparent manner. This will be relevant not only to the level of priority that may be afforded to the applicant but also to assessing whether the applicant has any specific housing needs. If the applicant has an assessed need for ground floor level access accommodation, s/he must be given a head start for such accommodation.

·    Applicants should be notified in writing of the determination of their application within a reasonable period (say 30 working days). This is similar to the timescale specified in the Homelessness Code of Guidance which further notes that “in many cases, it should be possible for authorities to complete their inquiries significantly earlier”. 

·    Applicants should be entitled to request reasons in writing for any adverse decision.

·   Applicants should be offered a right of review of any adverse decision.

·   Authorities should advertise their procedures on review – currently there is no secondary legislation in respect of this.

6.7 Such guidance might seem trite. In HLPA’s experience, it is urgently required. Measures must also be in place to ensure that vulnerable applicants are not disadvantaged either (i) when their priority is assessed or (ii) in the bidding process. Authorities should be referred to “A Question of Choice: Good Practice and Issues in Choice-Based Letting” (Shelter, June 2005)
.

Feedback Information (5.11-15)

6.8 HLPA welcomes the guidance on the publication of feedback information. This is important to the transparency that CBL is able to offer to housing applicants.

Example of Good Practice: The Locata scheme, operated by 6 LHAs in West London, permits an applicant to login in to their own account to confirm the basis upon which their priority has been assessed and their priority date. S/he can bid on-line. S/he can also login in to their bidding history to ascertain the Band and priority date of the successful bidder of any bid. The Locata Guide is available in 18 languages. The best practice is for the authority to publish both their full allocation scheme and their summary of the scheme on-line. Some schemes permit the applicant to monitor the outcomes of all bids over a number of months. This enables the applicant to refine her/his bid to properties in respect of which they have a real prospect of a successful outcome.
Monitoring (4.46, 5.26-5.30)

6.9 HLPA urges DCLG to offer more specific guidance on the need for monitoring to ensure that accommodation is allocated fairly to those in greatest need and to publish such information. Such monitoring information should be published on a regular basis (say every six months). It should be published on the authority’s web-site. HLPA members regularly complaining of difficulties in obtaining access to such information. LHAs seem to be blind to their obligations under the Freedom of Information Act 2000.

6.10 Such monitoring should seek to assess:

· Whether any unlawful discrimination arises through the operation of CBL in that the better quality accommodation is not being fairly allocated to those in greatest need;

· The extent to which vulnerable applicants are able to participate in CBL and have access to their share of better quality accommodation;

· The use made of direct offers of accommodation, and the extent to which such applicants are allocated their share of better quality accommodation;

· The number of cases in which properties which have been advertised are subsequently withdrawn or not offered to the highest bidder. The reasons for this should also be monitored.

· The extent to which CBL is enabling LHAs to discharge their statutory duties towards disabled applicants and others with community care needs;

· The manner in which any residual discretion is exercised.

7. Chapter 6 – Delivering Choice with RSLs and Private Sector Landlords

Common Housing Registers (6.16-7)

7.1 Whilst RSLs may find it necessary to have their internal transfer schemes, HLPA would question whether RSLs should still need to operate their own waiting lists.  During 2007, it is probable that more lettings will be made by RSLs than LHAs. There will only be equality of access to social housing if common waiting lists are maintained. 

7.2 Data from CORE which was presented to HLPA Housing Conference in December 2006 demonstrates the inconsistency in current practice in England. At one end of the scale,   4.6% of RSL allocations in London and 11.9% in the South East are made through direct application/self-referral. At the other end, this figure increases to 52.9% in Yorkshire & Humberside, 57.8% in the North West and 58.6% in Merseyside. HLPA is aware that there are cases where RSLs maintain their own allocation scheme even when the LHA has transferred their entire stock to the RSL. 

7.3 HLPA urges DCLG to give firm advice on the desirability of LHAs and RSLs operating common housing registers. We recognise the practical difficulties where the RSL manages accommodation in more than one LHA. However, such difficulties can be resolved. 

Nomination Agreements 

7.4 The draft Guidance encourages partnership with RSLs. Problems have arisen where LHAs have made a nomination which the RSL has declined to accept. It would be desirable for the Code to be issued jointly with the Housing Corporation to ensure that best practice is achieved in practice. HLPA gives the following examples:

(i) The LHA assess the applicant as suitable for mainstream housing; The RSL consider that the applicant needs sheltered accommodation. The RSL refuses to accept the applicant for an assured tenancy.

(ii) The LHA consider that the applicant’s minor record of rent arrears should not affect the applicant’s priority for accommodation; the RSL assess the applicant as unsuitable as a tenant.

(iii) The LHA assess the applicant as requiring four bedroom accommodation. The applicant successfully bids for a four bedroom unit advertised by the RSL. The RSL assess the applicant as requiring a fifth bedroom and refuse to offer the tenancy to the applicant.

Private Sector Landlords

7.5 HLPA welcomes initiatives to open up the private rented sector to applicants who would otherwise apply for social housing. This is particularly important in securing accommodation for homeless applicants who are not in priority need or who have been found to be intentionally homeless. 

Example of Good Practice: Choice Home operated by the East London Lettings Company which also advertises private rented accommodation. However, the scope of such schemes is limited by the number of private landlords who will not accept applicants on housing benefits.

7.6 HLPA is concerned that some LHAs are adopting unlawful gate-keeping policies to deter homeless applicants to whom a full s.193(2) housing duty would be owed from pursuing Part 6 applications. 

Example of Gate-keeping: The Housing Options Scheme operated by L.B.Ealing seeks to identifying private rented accommodation for housing applicants. However, this is targeted at homeless applicants who are likely to be owed a full housing duty. Such schemes should rather be targeted at homeless applicants to whom a full housing duty is unlikely to be owed. It is not lawful for an authority to defer their Part 7 duties to an applicant to whom a full housing duty is likely to be owed.

8. Chapter 7 – Regional and Sub-Regional CBL Schemes

8.1 HLPA welcomes any moves to offer greater mobility to housing applicants. However, the practical reality is that this will not be possible in most areas of the country because of the severe shortage of social rented housing. DCLG must also recognise the statutory framework within which LHAs are obliged to operate. Each LHA is obliged to adopt their own allocation scheme.

8.2 The deterioration in the rented social housing market between 1994/5 and 2004/5 will be will known to DCLG:

· New lettings by LHAs have declined from 239k to 149k (a 38% reduction);

· New lettings by LHAs + RSLs have declined from 347k to 285k (18%)

· The number of homeless families in temporary accommodation has more than doubled, whilst both the absolute number and proportion of new lettings going to the statutory homeless have declined.

Even if DCLG achieves its target of halving the number of homeless families in temporary accommodation by 2010, there will still be more families in temporary accommodation than in June 1997.

8.3 In these circumstances, greater mobility between most LHAs will only be achieved on a reciprocal basis. 

8.4 Further, joint allocation schemes between LHAs will be mere wishful thinking unless LHAs have similar priorities with regard to the proportion of their stock allocated to the various groups competing for accommodation.

Example: L.B.Newham allocate some 10-15% of their stock to the statutory homeless. A homeless family now have to wait some 10-15 years before they can make a successful bid for accommodation. L.B.Lambeth allocate some 62% of their stock to the statutory homeless. A homeless family will have to wait some 2-3 years for an offer of accommodation. Why should Lambeth assist Newham to dig themselves out of a hole of their own making through Newham’s failure to allocate a sufficient proportion of their stock to the statutory homeless over the past ten years?

Housing Law Practitioners Association

11th April 2007
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