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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 
Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 

The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG (Department of Communities and Local Government). 

Most recently it made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgement of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009) and responded to the Legal Services Commissions consultation paper on changes to civil legal aid  remuneration   (May 2009)

The Chair, Vivien Gambling, is an experienced housing specialist and currently works for Lambeth Law Centre. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 
· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform  and Legal Aid Working Groups have prepared this communication. These  groups meet regularly to discuss law reform and legal aid  issues as they affect housing law practitioners. The Convenors  of the groups report back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over 100 practitioners

Introduction
General Approach

1. This particular response was the result of discussion between the members of both Working Groups. In addition members were informed of the publication of the Report at the May meeting of the Association and in more detail, particularly as to the fixed costs issue at the July meeting. Members were invited to comment on drafts of this response as from Wednesday 29/7/09 and to  respond  either individually or through the Association by e-mail message on Monday 27/7/09. Responses that have been received have been incorporated in this response. 

2. The Response is in three parts. The first addresses Chapter 31 which deals specifically with Housing Claims. HLPA is generally in agreement with the approach taken in that Chapter. The second deals with the proposal which appears in the Fixed costs / Fast Track Chapter (22) that there be a fixed costs regime at each stage of  possession, disrepair and other housing (property) cases. HLPA is firmly opposed to that proposal for the reasons given in that part. The last addresses the issues of a  CLAF (Chapter 19) and explains why we do not consider that would assist in increasing access to justice 

3. Each of those parts were drafted and finalised by different authors although they are the response of HLPA as a whole. Hence any difference in style.     

First Part - Chapter 31 Housing Claims    

HLPA broadly accepts and welcomes the analysis of housing claims given in Chapter 31. We particularly highlight:-

 Complexity of the Law / Law Commission (paras 1.3-1.5 of the Report)
(1) We echo the report’s comments on the complexity of the law and the failure to implement the recommendations of the Law Commission’s Report  “Renting Homes”. We understand that the Government has decided that the  Report will not  be implemented, particularly the proposal for a single occupation agreement in the social housing sector (including housing associations). We refer to para 17 of the DCLG consultation paper “The Government Response to the Rugg Review- The private rented sector: professionalism and quality” May 2009. There it is stated that the Government is “firmly of the view that the time is not right ” for the type of fundamental change in tenure proposed in the Law Commission’s Report. 

(2) HLPA had welcomed the thrust of the Report (although not every proposal) in particular the single occupation agreement with exception for Rent Act tenancies. We note that the only recommendation so far accepted is the provision now in  Part 1 Schedule 11 Housing and Regeneration Act 2008 essentially that in  respect of most types  of tenancy, the tenancy will not end until a possession order has been obtained and executed. This has finally (subject to the working out of the transitional provisions) resolved an issue first raised by HLPA some twelve years ago. The absence of such a provision had led to the whole “tolerated trespasser” confusion and many occupiers being in “legal limbo” for many years (the DCLG consultation paper  “Tolerated Trespassers “ August 2007 refers. The estimated number of former tenants who became tolerated trespassers ranged from 250,000 (to July 2006-the DCLG paper para 17 ) to 500,000 (to December 2008- paras 12-20 of  HLPA’s response to the September  2008 DCLG Consultation Paper Tolerated Trespassers- Successor Landlord cases )  .

 The Conclusion of Chapter 31-Access to Justice  (paras 5.1, 4.2, 3.6)

      (3)    The conclusion that the main problem is access to justice with a marked decline in the number of solicitors / other organizations prepared to take on publicly funded work on behalf of tenants accords exactly with our experience. For example the membership (group and individual) of HLPA has declined from a high point of  356 in 2005 to a current of  282. We also refer to this aspect in our response  concerning the  fixed costs  issue.

 The Conclusion of Chapter 31 – Costs (paras 3.4, 4.2 and 5.1)

(4) We endorse the conclusion that there no general problem of disproportionate costs being run up in housing cases  generally,  including homelessness and harassment and few problems relating to costs in disrepair cases. Again we refer to this in relation to fixed costs.

 Possession Cases based on Rent Arrears (para 2.12) 

(5) This description of  how social housing possession cases are dealt with at court exactly mirrors the experiences of our membership. The last sentence is particularly endorsed.

 The Rent Arrears Protocol (para 2.14-2.16) 

      (6)     We agree that the effect of the Rent Arrears protocol has been beneficial. However there is no room for complacency. It appears after an initial fall, the number of possession cases may be rising again, as social housing landlords complete adjusting their procedures in order to comply with the Protocol. In addition members report lack of compliance with the Protocol .Tenants are still not being assisted with housing benefit claims. Proceedings are still being issued when disputes about housing benefit have not been resolved. Steps are not being taken to enter into workable agreements for discharge of arrears. Tenants are still being advised not to attend court. 

(7) Whether these matters are brought to the attention of the court depends on the issue being raised by the District Judge, or the duty adviser (if available) or the tenant (if aware of the Protocol at all). Implementation of the Protocol was recognized as a problem by the Housing and Land Committee of the Civil Justice Council  (HLC-CJC) (whose members drafted it) from the beginning. In our view, research as to the extent of its implementation and effect is urgently needed. This is particularly so as the CJC is undertaking a review of all pre-action protocols  (para 2.22 of the Report). (That review could lead to the exclusion of the post issue parts of the Protocol  at paras 12 and 13.) Neither the HLC-CJC nor HLPA  have the resources to carry out the depth of research required. This should be taken up by the Ministry of Justice or the DCLG.

 Mortgage Arrears  Possession claims  (paras 2.27-8)

(8) While it is as yet too early to say (Protocol in force  19th Nov 2008), we anticipate much the same points and need for research will arise in respect of the mortgage arrears protocol. 

 Article 8/Public law defences/Amending the Rent Arrears protocol ( paras 2.20-2.21)

        (9)  The   legal developments in this area continue. To date this year, there have been three Court of Appeal cases considering the application of  Doherty – 

Doran v Liverpool CC (SoS DCLG intervening) [2009] EWCA Civ 146 (Judgement 3/3/09 Toulson, Jacob, Aikens LJJ)

McGlynn v Welwyn Hatfield DC [2009] EWCA Civ 285 (Judgement 1/4/09 Toulson,  Aikens, Sullivan LJJ)

Central Bedfordshire Council v Taylor & Ors [2009] EWCA Civ 613 (Judgement 23/06/09 Waller, Lloyd and Richards LJJ))

Taylor  will be the subject of an application for permission to appeal to the Supreme Court later this year. Moreover the European Committee of Ministers is expected to be further   considering  the enforcement of  McCann in December 2009. 

(10)  From the case-law so far it appears clear that the occupier’s personal circumstances are to be taken into account although there is a division between  Doran and  Taylor  as to the effect of that (impugning the decision to take possession proceedings or affecting the period of suspension of any possession order. Whether the proportionality of a decision to take possession proceedings can be challenged  is still unclear. 

(11) In the meantime HLPA gives a cautious welcome to the HLC-CJC proposal.  The caution is because we are concerned that it be made clear to the occupants that the information is being sought to enable the public authority to decide whether to issue proceedings or not. Otherwise there is likely to be an understandable reluctance to answer inquiries about personal circumstances. In addition allowance needs to be made for the inarticulate, illiterate, or non English speaking occupant if a genuine attempt to obtain relevant  information is to be made.

(12)  The opportunity could be taken to make it clear that the Protocol applies to all social landlord  possession cases where the reason for seeking possession is rent arrears even those where the tenant had no security of tenure (eg because the tenancy was granted pursuant to the  local authority’s powers and duties under the homelessness legislation – Schedule 1 para 4 Housing Act 1985)

 Homelessness Appeals (para 4.1/4.2) 

(13)  HLPA takes this opportunity to propose that specific rules or directions for homelessness appeals (which may be included in CPR 52) would be helpful. Homelessness appeals are anomalous in the sense that they are “first instance” appeals ie there has been no previous judicial hearing as the appeal is against the decision of the LHA (local housing authority) officer who conducted the review. What the court receives initially is the Appellant’s Notice, Skeleton Argument and such relevant documentation as the Appellant can produce and possibly a witness statement (depending on the issues). The one piece of material invariably required is the LHA’s file which should contain the material that was before the reviewing officer. However there is no provision for the production of that or disclosure at all  in CPR 52 which proceeds on the assumption of a lower court hearing before which disclosure will have taken place..

(14)       The approach of the County Courts to Directions varies as widely as can be. Part 52 only requires the respondent to file a respondent’s notice ( CPR 52.7) and then only in circumstances which can rarely apply to a s 204 appeal, and a respondent’s skeleton argument 7 days before the hearing, if no respondent’s notice (CPR 52 PD 7.7). County Courts vary from simply ordering a respondent’s Skeleton and fixing a date, to ordering reply to Appellant’s notice, sequential Skeleton Arguments, disclosure, witness statements etc . Guidance on appropriate directions would assist and hopefully avoid the need for directions hearings altogether (This issue was raised by the  HLC-CJC with the then Lord Chancellor’s Department in 2002 but not proceeded with)

 Harassment and unlawful eviction (3.5/3.6)

(15)  We have nothing to add to the report’s observations with which we agree.

 Disrepair/the Protocol/ Funding and Costs (paras 3.2 3.3 3.4)  

       (16) The working of the Disrepair Protocol, funding and costs issues are dealt with more fully in our response concerning fixed costs. For the purposes of this part, it is our experience that the Protocol has worked well leading to the settlement of most cases at an early stage. We do not consider costs issues  are or should be a problem in disrepair cases for social landlords provided the Protocol is complied with (para 3.4 refers).Also  compliance with their obligations as to repair is the means to avoid litigation. If there is litigation, then in publicly funded cases (as the majority will be) the controls over costs  referred  in our fixed cost response will apply.(It is understood that Birmingham CC, which has been very concerned in relation to costs issues, regard publicly funded cases as of much less concern than  CFA cases. In relation to the issues created by CFA cases HLPA agrees with the report that the effect on social landlords has subsided as a result of recent legislation and case law (and we believe that has been BCC’s experience as well, the main problem period being between 2003-2005.BCC also improved its systems for reporting and responding to  disrepair issues.)

.

         (17)  The observation in the report that “CFAs now provide an  alternative method of funding such litigation “ (para 3.3) is correct in the sense that it is an alternative method in certain circumstances and not the  alternative method. In our experience disrepair cases supported by CFAs are outside the norm. There are a number of reasons why that should be so. The main purpose of most disrepair cases is to obtain an order for works rather than damages. If clients qualify for public funding (which, in most cases, social housing tenants will) then it would be professionally suspect to advise them to conduct the case under a CFA. Nor is the insurance industry geared to deal with disrepair cases in the same way as it is with personal injury- a factor not unrelated to the potential complexity of housing cases (as referred to above).      ’ 

Second Part –Chapter 22  Fixed costs

Summary of HLPA’s position

HLPA is firmly opposed to the proposals for fixed costs in fast track housing cases. The main reasons are: - 

· There has been a marked decline in access to advice and representation in housing cases, as noted in chapter 31 of the Report. Implementing the proposals would accelerate the decline of suppliers and compound the problems of access to advice. 

· There are sufficient existing mechanisms to control costs. More use could be made of these (eg by landlords making realistic Part 36 offers and complying with orders for repairs).

· No empirical research has been carried out (or inadequate research) to justify the proposals and to consider their likely effects. 

· Housing cases are not comparable with personal injury cases

· There has been a failure to consult properly with housing practitioners. The failure to mention the proposals to introduce fixed costs in housing cases in Chapter 31 of the Report (the chapter specifically on housing) means that many housing practitioners and, we believe others including Judges, are unaware of the proposals and have therefore not responded.  
Reasons for HLPA’s opposition to the proposals 

1. The fragile “Market” of tenant housing lawyers  
a. The past 10 years has seen very different changes in the landscape for those who seek a housing solicitor to take on their housing case, compared to people seeking a lawyer to take on a personal injury claim. Contrary to the fierce market and availability of solicitors firms and others courting personal injury clients, there has been a marked decline in suppliers of housing legal aid work;   there were 840 housing contracts issued by the LSC in March 2000; to only 561 in 2009
]. Solicitors firms who have pulled out from doing housing work include firms who had an excellent reputation in the field of housing. 
b. As a result of the significant decline in the supply of legal aid housing providers, demand far outstrips supply. A ready measure of this is the number of unrepresented tenants and owner occupiers eligible for legal aid but who appear in the County Court without legal representation. The mismatch between supply and demand speaks volumes about the profitability of legally-aided housing work, as compared with PI. In our experience housing lawyers do not compete for new clients, they do not need to. 
c. The Legal Services Commission’s (LSC) expansion of telephone advice (Community Legal Advice) and emphasis on increasing ‘matter starts’ (i.e. the provision of advice and assistance under the Legal Help scheme) has not addressed the lack of solicitors willing to undertake representation (as opposed to advice and assistance) work in the housing cases in the County Court. That the amount the LSC spends on housing representation has decreased steadily since 2000 (£38 million in 2001, £28.5 million in 2009
) is a direct reflection of solicitors’ unwillingness to undertake this work   
d. The complexity and diverse nature of housing cases mean that “housing factories” (ie where particular types of cases are actively solicited) either do not exist or are a rare phenomenon. Most providers doing housing litigation (which excludes those “Not for Profit” organisations who undertake only legal help work) serve clients mostly based in their locality. There are almost no Not for Profit organisations with more than 6 housing fee earners (exceptions include Shelter and Law for All). There are also very few solicitors firms (or LLP’s) doing housing legal aid work with more than 8 housing fee earners. We know of 
4 – 5 in the country. This is in marked contrast to the personal injury world. 
e. The nature of housing work means that it is far less easy to employ a large number of paralegals to do the work and provide a reasonable service. Paralegals working in housing law need a great deal of supervision because housing law is so complex. 
f. Anecdotal evidence (including job adverts) suggests that solicitors doing tenant based legal aid work earn considerably less than the figures (given in the chapter of the Report dealing with solicitors pay) for average pay of partners and assistant solicitors and less than local authority solicitors. 
g. The shortage of housing solicitors and difficulty of people accessing representation in housing cases are recognised by the judiciary [eg in Barrett v LB Southwark [2008] EWHC 1568 QBD; in R (Faarah) v Southwark LBC [2008 EWCA Civ 807] in which Lord Justice Sedley recognised the importance of law centres, in that case Southwark, being able to continue to provide professional help of high calibre to the neediest people. Also in LB Waltham Forest v Maloba [2007] EWCA Civ 1281, an appeal under the Housing Act 1996, the Court of Appeal adopted the concerns expressed by the Law Society, namely that greater limitations on solicitors being able to recover costs from the opponent in successful cases will further reduce the number of solicitors willing to do publicly funded work. Also Judges faced with defendants who have been unable to find a solicitor often refer clients to local law centres].
h. From April 2010 any organisation with a contract from the LSC to provide representation in legally aided housing cases (ie doing housing work under a legal aid certificate) will also be required to do a considerable volume of non-litigation work (100 non-contentious housing cases, 100 non-contentious debt cases and 100 non-contentious welfare benefit cases, on very low fixed fees – eg £174 for a housing case). Currently, very few solicitors who provide housing representation also conduct both welfare benefits and debt cases. As a result many are expected to cease to provide legally aided housing representation from April 2010 (i.e. rather than commit to conduct large volumes of non-contentious work in these areas). For a further analysis of the problems that the April 2010 contract presents for housing solicitors see ‘The Edge of the Abyss’, Legal Action March & April 2009.
2. How things work now - Existing controls over costs in legally aided housing cases 

a. As noted in Chapter 12 of the Report, the LSC controls expenditure on legal aid in part by applying a Funding Code to and assesses the merits of individual applications for legal aid funding. However there are various methods of the LSC’s controls on costs which are not mentioned in the report, which have an effect on controlling expenditure. These include applying limitations on the scope of the work that can be done, requiring a report when a supplier applies to extend the scope or authorised costs limit, and assessing costs at the end of the case (though where costs are recovered from the other party costs will be negotiated or in a minority of cases assessed by the court).  During the case offers of settlement must be reported to the LSC and where a client refuses to accept a reasonable offer of settlement, legal aid funding will be withdrawn. There is accordingly a duty on the client to act reasonably and for the solicitor not to incur unreasonable costs on the legal aid fund. 

b. In the early stages of a disrepair case, the Housing Disrepair Pre-Action Protocol applies and in our experience operates well. When both parties follow the Protocol cases can settle at an early stage, though sometimes not before proceedings have been issued. 

c. At all stages of a housing disrepair case, Part 36 offers can be made and are often made. Of course Part 36 offers made by tenants will have limited effect where the landlord buries its head in the sand. However where, for example, local authority’s legal departments deal with cases effectively, they can in effect prevent the issue of proceedings or achieve an early settlement.  Furthermore if a local authority fails to carry out proper systems of repairs of its housing stock, leaving some tenants living in appalling conditions, it would not be right to deprive such tenants of a remedy or make it impossible or difficult for them to access a lawyer to achieve the remedy.  

d. In the great majority of legally aided housing cases where a successful outcome and a costs order are obtained, costs are settled through negotiation and it is fairly infrequent that a detailed assessment hearing takes place.     

3.  Absence of meaningful statistics and research 

a. Lord Justice Jackson’s Interim Report states in chapter 31 at paragraph 5.1 “with the exception of costs caused by the complexity of the law, there is no general problem of disproportionate costs being run up in housing cases”. 

b. The proposals appear to have come from a panel of PI lawyers and District Judges without any input at all from legal aid housing lawyers. 

c. There appears to be no empirical basis at all for the proposed treatment of fast-track costs in housing cases. There has been no attempt to obtain meaningful statistics or conduct research on costs in housing cases. Although there is information in Chapter 6 on legally aided housing cases (provided by the Legal Services Commission), including average costs for cases where costs have been recovered from the other party, the figures set out in Chapter 6 appear to bear no relation whatsoever to the figures now proposed for fixed costs in fast track housing cases (possession and disrepair). There is no breakdown of the case types eg possession cases, disrepair, judicial review, Housing Act (homelessness) appeal etc. There has been no attempt to relate the LSC’s figures intellectually or otherwise to the proposed figures for fixed costs in housing cases which seem considerably lower. There is a lack of a rational justification for the proposed fixed costs for fast track housing cases. 

d. When considering “proportionality”  one should bear in mind that many housing claims are either non-monetary or are partly monetary but predominantly to prevent the loss of a family home, or to secure a home for a homeless person, or to secure the specific performance of repairing covenants, or to secure the reinstatement of an unlawfully evicted occupier. Housing cases in the fast track are invariably concerned with outcomes which are of much greater significance than the outcomes in fast-track PI cases. Legal aid housing cases are also concerned with the housing rights of extremely vulnerable people. The housing solicitor often becomes involved at a time of crisis for the client, eg after a loss of a job or failed business leading to rent arrears, or depression and difficulty in coping caused by domestic violence, or physical or mental health problems. The provision of housing representation which preserves a person’s home can lead to stabilization, and gradual recovery. Thus housing advice and representation often serves a wider social purpose.   

e. Compared to fast-track PI cases where the idea of fixed costs is relatively advanced, these proposals for fixed costs in housing cases have come out of the blue. Indeed many housing solicitors remain oblivious to them because of the failure to cross refer to the fixed costs proposals in the ‘Housing Cases’ chapter of the report. If there are to be fixed costs in fast-track PI cases HLPA strongly advocates a period of monitoring of the PI proposals in action, coupled with empirical research of the costs drivers in housing cases (similar to that conducted for PI cases) and consultation with housing solicitors (on both sides) before any move to fixed fees in housing cases.  

4. Problems in using the PI matrix as a template because of the differences between housing cases & personal injury RTA cases, & the inadequacy of the fees proposed. 
a. Issue 1: Linking fixed costs of level of damages 

a. The available remedy in fast track personal injury claims is compensation. In contrast in housing cases the main objective is non-financial or not merely financial. It is usually about retaining or securing possession, or securing that repairs are done, through an injunction or agreement to carry out repairs. Very few housing legal aid cases involve damages-only claims.   

b. Damages do not arise in possession cases (unless there is a counterclaim). Damages in housing disrepair cases are fairly low. Damages are usually assessed as a percentage of the rent, but rarely exceed 50% of the rent. It is unusual for assured shorthold tenants (paying market rents) to bring disrepair claims because of the lack of security of tenure. Even if the cost of the repair works required is taken into account in the value of the claim, the great majority of housing disrepair cases will be fast track cases.  

b. Issue 2: expedition

a. Whereas RTA cases do not usually require particularly urgent work, when housing clients contact a lawyer it is often an urgent situation in that a court hearing is imminent, or a hearing has already taken place, urgent repairs may be required or a client may be homeless or threatened with becoming homeless and in need of urgent advice and/or legal action. 

c. Issue 3: interim hearings

a. Housing cases tend to involve more interim hearings than RTA cases. For example a disrepair case or unlawful eviction claim may commence with an application for an interim injunction. A defended possession action might involve 2 or 3 or more ‘final’ hearings which are repeatedly adjourned to resolve housing benefit problems.  The experience of our members leads us to believe that applications eg for specific disclosure and other interim relief (for example an interim order for repairs) are more common in housing cases than RTA cases. 

d. Issue 4 complexity

a. Another significant obvious difference between RTA cases and housing cases is that RTA cases are usually concerned primarily with a single incident which occurs in a space of minutes. Circumstances immediately before and after the incident are relevant, as are consequences in terms of financial loss and injury. Contrast this however with several types of housing cases; a housing disrepair case may involve a history of disrepair over a period of several years and a series of events (eg worsening problems, new disrepair, various attempted unsuccessful repairs or inspections, ie a situation which is frequently changing). It may be appropriate to obtain medical evidence regarding the effects on the client’s health or the health of children of the family. It is often necessary to carry out some investigations, including obtaining expert evidence, before you are in a position to advise your client on the merits of the case. Collating such evidence can be time consuming. A possession claim might also require evidence of circumstances and a history of non-payment over a period of years as well as evidence of current circumstances. One housing case may involve defending a claim for possession and bringing a counterclaim for disrepair. Counterclaims in RTA cases are rare.       

e. Issue 5 client vulnerability

a. Based on the experience of practitioners who have done both housing and personal injury work, there will a greater proportion of difficult / demanding/ vulnerable clients in legally aided housing work compared with RTA PI cases. The great majority of people living in social housing are poor. Clients seeking housing advice tend to be the financially poorer members of society; they may be socially excluded and vulnerable.   

b. What is a solicitor working on fixed costs supposed to do if their client’s case requires twice the amount of work as a standard case because they have sensory disability / or not an English speaker / or mentally ill / or drug and alcholol problems / or a minor? The report suggests various  % uplifts in some of these scenarios – but  the extent to which these factors increase the amount of work required is much greater in, say, a housing possession case where the vulnerability requires the solicitor to be much more proactive in evidence gathering, and in resolving inter-connected benefit issues, and in liaising with  other agencies to secure appropriate support – as compared with the additional work it would necessitate in a fast-track PI case in which the client’s vulnerability has a much more limited impact. 

f. Issue 6 – conduct of opponents  

a.   costs in disrepair cases are often driven up as a result of the conduct of the opponent. Landlords frequently deny that tenants reported disrepair problems, when investigations (which add to the costs) show that disrepair was reported; it is common for landlords to allege that the tenant has refused access (to try to avoid liability or reduce damages) when, for example, contractors are sent round without prior notice to the tenant who might happen to be at work or elsewhere. A responsible landlord can save costs by behaving responsibly both in relation to repairs and in the course of the litigation.   

g. Issue 7 - no uplifts in legal aid work

a. The Report overlooks the fact that the fixed costs they propose for PI claims are base costs – ie costs which would be supplemented by % uplifts recoverable under PI CFA’s. There are no inter partes uplifts when you are acting for legally aided claimants – so all housing solicitors will get are the base costs. You could not apply a percentage to eg the cost of the repairs. 

h. Issue 8 the costs of opponents

a. In a PI case in which a defendant secures a costs order it is met by the ATE insurer. In a housing case there are two possibilities.

b. The first is that the client is legally aided in which case s.11 AJA costs protection applies. 

c. The second is that the client is not legally aided. The vast majority of defendants to possession claims are in this position. These proposals would appear to expose those in this group to much higher adverse costs orders than at present, particularly where the opponents are local authorities or RSLs bringing bulk possession claims (whose average legal costs are much lower than the levels they would be able to secure under the fixed costs rules that are proposed).

d. The fixed costs rules also seem to ignore that the level of legal costs that an occupier or housing applicant is required to carry out to get to a particular stage in proceedings is, typically, much higher than that required by a landlord or housing authority. Again, this is particularly so where the opponent is a public authority. Thus, for example, in a housing disrepair action the solicitors acting for the defendant will have to do relatively little because much of the work will be carried out by housing officers, in-house surveyors etc.

e. How, if at all, will these proposals impact on the current rules on fixed costs in “undefended” possession claims.(i.e. those falling under CPR 45.4A).

i. Issue 9 irrecoverable costs

a. The PI proposals operate on the basis that if fixed costs mean that not all costs actually incurred are recoverable inter partes the claimant’s solicitor either takes the hit or the solicitor deducts from the claimant’s damages (in most cases it would presumably be the former because PI solicitors have to compete for work and telling prospective clients that they will not receive a substantial chunk of their damages will make it harder to compete).

b. What is supposed to happen in legal aid housing cases? 

i. In cases in which damages are recovered the statutory charge would mean that costs that cannot be recovered inter partes would be deducted from the damages albeit at legal aid rates. Given that damages claims for disrepair and unlawful eviction are typically modest, housing clients will tend to receive far less of the damages they are awarded and many might not receive any of their damages at all.

ii. In cases in which damages are not recovered, will the LSC be picking up the bill or will legal aid housing solicitors simply be expected to go unpaid for any work which exceeds the fixed costs recovered inter partes? Neither option is at all attractive because it means the LSC fund is placed under even greater pressure – or legal aid housing solicitors are.
5. Illustrations of cases 
The following are just a few illustrations of the extraordinary range of complexity of fast track claims (which means a high range of costs actually incurred by solicitors in such cases). 
a. Rent arrears possession cases vary greatly. A straightforward case might be dealt with at the first hearing, if the District Judge has time to consider arguments whether it is reasonable to make an order and there is no need for additional medical or other evidence; alternatively the case might be adjourned to a second hearing (for example if the tenant has made or needs to make a claim for housing benefit). A more complex possession / rent arrears case might involve complex a public law defence (along similar principles to judicial review), complex housing benefit issues, and a vulnerable client requiring social services input and/or medical evidence, and several adjournments along the way. A client lacking capacity will involve a litigation friend. Such a case may well be allocated to the fast track if the trial is likely to last 1 day. 

b. In possession proceedings the hearing at which, for example, a postponed or suspended possession order is made might not be the final hearing, if for example the tenant fails to comply with an order.

c. Possession claims on the grounds of alleged anti-social behaviour often involve many different disputed factual incidents over a period of months or years. For clients with mental health problems expert medical evidence might be required. Such cases can involve complex law and disputes about admissibility of evidence, and a number of witnesses on both sides.

d. While costs orders are fairly infrequent for Defendants in housing possession cases, if a landlord pursues a hopeless or very weak case to trial or to the door of court, why should they not pay for the consequences? Examples of cases where costs have been awarded include a landlord pursuing a claim despite a clear defence being filed that the notice relied on is invalid; pursuing a claim where the rent arrears are entirely due to the claimant’s significant failures to pay or assess the tenant’s housing benefit claims and the tenant’s request for a review of the decision to issue proceedings was in effect ignored or at least not responded to properly. To say “well it’s all public money and the Legal Services Commission can pay” (ie pay the Defendant’s solicitors costs) is unacceptable, in part because it does not discourage bad conduct and unfairly eats into the LSC’s budget.     

e. Disrepair cases vary greatly in the level of complexity and the nature of the contested issues. Contrast a claim in which defects are fixed early on and only issue is damages to a more complex case where there may be several contested issues including disputed expert evidence on the cause of dampness, on which liability may depend; disputes whether and when the landlord had notice of each of many defects, whether access was refused eg to the landlord’s contractors. Cases may involve a personal injury element, either a personal injury claim or the tenant’s complaint of aggravation of pre-existing ill health. So that fixed fees for disrepair cases are inherently problematic and would need to be linked not so much to the value of the damages but to the complexity. 
f. Housing Act appeals are similar in complexity and variety to judicial review cases. The Report acknowledges that judicial review cases are less amenable to a fixed costs regime because of the nature of the relief sought. Why is the same principle not applied to housing possession and disrepair cases, and Housing Act appeals?  
6. Likely effects of the proposals 

a. Housing suppliers will drop out – we firmly believe that if the proposals are implemented many legal aid housing suppliers will drop out through choice or necessity. Many members say that their ability to carry on doing housing legal aid work depends on being able to recover their full litigation costs, including pre-action costs, in successful cases. There are no “success fees” in legally aided housing cases. This does not just apply to private practice firms. Most Law Centres and some other Not for Profit organisations also need to recover actual costs in successful housing litigation cases to remain viable.   

b. Surely fixed costs will lessen the impact and effect of making effective Part 36 offers and lessen the incentive to settle claims. If eg acting for a tenant you make a Part 36 offer, post issue, there will be less incentive for a landlord to make a sensible decision to accept it – if they know that if they accept the same offer later on, pre-trial, they will only have to pay fast track fixed costs. 

c. Landlords, particularly institutional landlords using their in-house lawyers, may be tempted to “outspend” their opponents. 

d. The capacity of litigation to deter unlawful conduct by landlords will be reduced under a system of fixed fees.     
e. For those that do not pull out altogether fixed costs would create overwhelming disincentives to take on difficult cases and difficult clients (an option that is ever-present because of the gross mismatch between supply and demand). In PI cases there is far more of a correlation between value and complexity and taking complex cases is incentivised to some extent under the fixed costs rules because of the additional amounts that will be recovered in addition to base costs (i.e. % uplift and % of damages). Whereas the fixed costs matrix being proposed for housing cases contains no incentives at all to take on difficult clients and difficult cases. 

f. Ironically, while it would clearly be a wholly undesirable effect, solicitors might be reluctant to take on simpler housing disrepair cases if they thought that the case would settle without the need to issue proceedings. 

g. The numbers of unrepresented litigants will increase further. The litigant in person is most likely to be disadvantaged in the area of housing law, due to its complexity, compared to most other areas of law.

h. Housing solicitors might fight much less hard to protect homeless people and those at risk of losing their homes.  

i. As a result, tenants and homeless people will find it even harder to access advice and representation. 
Third part –Chapter 19-CLAFS

1. HLPA does not believe that there is any role for CLAFs in England and Wales. We have considered both “The Merits of a Contingent Legal Aid Fund” (First Report from the CLAF Working Group, February 2009) (the Mansfield Report) and “Contingency Legal Aid Fund” (Preliminary Feasibility Study of the Bar Council, January 1998).  Our conclusions are:

(i) There has been a failure to demonstrate who will benefit from a CLAF. The Mansfield Report (at p.31) recognises that a CLAF could not co-exist with CFAs operating on the present basis. It also suggests that costs’ shifting might be abolished. Such measures would reduce, rather than enhance, access to justice. 
(ii) We do not favour proposals for a CLAF which may restrict access to justice by (a) encouraging the LSC to withdraw funding in areas where it currently remains; and (b) limiting the scope of CFAs.

(iii) It is wrong in principle for claimants to lose an element of their damages to fund a CLAF. Damages in this country are assessed on a strictly compensatory principle. 

(iv) The statistical material from the Preliminary Report relating to CLAFs in Hong Kong, Canada and Australia indicate that they benefit a small number of people with high value claims. In Hong Kong the success rate required to make the scheme viable is some 90% (see p.179).

2.  Although the Mansfield Report has received considerable publicity, it has limited support, even within the Bar. The Bar’s Civil Legal Aid Sub Committee has yet to be persuaded of its merits, despite their concerns as to how access to justice has been reduced by the restrictions that have been imposed on eligibility for legal aid. The reality is that the net cost of legal representation is small given the proportion of the costs that are recovered from the unsuccessful party.  That net cost has been reduced by the move towards high quality specialist providers who are better able to assess the prospects of success. 

3. The increase in court fees, which has been a consequence of the government’s policy of making the civil courts self-financing, has had a further impact on access to justice. The State no longer accepts its responsibility to ensure an accessible service whereby disputes between individuals can be resolved.

4.The Mansfield Report suggests that a CLAF might provide access to justice in areas where CFAs do not work because of the cost of ATE insurance. Chancery work is given as one example (see p.23). The reasons that CFAs are not used in chancery cases is because the prospects of success are either too poor or too difficult to assess. The 1998 Feasibility Study recognised that the scope for CLAFs would be limited even if there were to be a 25% levy on damages (at p.2). The only area where this would be practical would be run of the mill personal injury case (see the Table at Annex C of the Feasibility Study). These are now adequately catered for by CFAs. The increase in court fees since 1998 has made the economics of any CLAF the less viable. One of the advantages of a CFA over a CLAF, is that no complex bureaucracy is required to assess the prospects of success; such an assessment is made by the lawyer who take up the case. 

5. HLPA does not understand how the contingent sum would be calculated or from what it would be deducted where a monetary claim is not the desired outcome.  This would seem to preclude a CLAF (or SLAS) from the following areas of housing law:

(i) judicial review and homelessness appeals;

(ii) possession actions;

(iii) unlawful eviction, where the primary objective is to secure readmission to the premises;

(iv)disrepair where the primary concern is for the disrepair to be remedied.

6. HLPA doubts whether there are any areas of the law where a CLAF would increase access to justice. The idea for a CLAF has a superficial attraction. It has been around for many years. However, it does not stand up to scrutiny. Currently, it is a dangerous proposal. It suggests that there might be a realistic alternative to a properly funded legal aid service. In reality, there is not.

 Conclusion
    
That concludes our response.  We hope these comments are helpful. 

VIVIEN  GAMBLING, solicitor 

Chair, HLPA

DAVID WATKINSON, Barrister

Convenor, HLPA's Law Reform Sub-Committee

31st July 2009
� LSC annual report 2000/2001, p.6; LSC Statisical Report 2008/2009, p.3.


� LSC Annual Report 2000/2001, p.21, LSC Statistical Report 2008/2009, p.10.
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