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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors firms, advice agencies, barristers and others who work in the field of housing law. It has existed for over 10 years. HLPA currently has 281 members. Although the Association is London based, the membership is countrywide. 
Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

This response has been prepared by the HLPA legal aid working group. This group meets regularly to discuss legal aid issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place very two months.  The main meetings are regularly attended by over one hundred practitioners.




Sections 1, 2 and 3: Foreword, Executive Summary and Introduction
1. In the wake of the Unified Contract litigation the LSC said that it would develop a more constructive, collaborative relationship with legal aid suppliers. 
2. HLPA is therefore concerned that the LSC has chosen not to put a single question to respondents about the first 3 sections of this consultation paper; even though they set out a highly controversial vision for the future of civil legal aid. In addition, there are many other important proposals in the consultation paper to which there are no corresponding consultation questions.

3. HLPA hopes that this is not an attempt by the LSC to stage manage this consultation exercise and that the LSC will give careful consideration to responses about all aspects of the consultation paper, including the following: 
A) Problem clusters

4. The consultation proposes to abolish housing only contracts. It does so by requiring that housing suppliers must in future offer family law also, or welfare benefits and debt also. For the reasons set out in this consultation response, HLPA believes that the abolition of housing only contracts will have a disastrous impact on access to housing advice, just as the need for housing advice is rising due to the recession.

5. HLPA also believes that the consultation paper overstates the significance of so called “problem clusters” and the need to introducing sweeping changes to the provision of civil legal aid in order to address them. In particular, the prevalence of problem clusters covering requiring housing, welfare benefits and debt advice.
6. The LSC’s current approach relies heavily on the LSRC’s Causes of Action research, carried out in 2004 and 2006. The consultation paper asserts that as a result of this research “problems were identified as occurring in three principal and distinct clusters relating to family, homelessness and economic issues” (paragraph 3.5).
7. However, it is important to remember that the Causes of Action research merely involved a statistical analysis of a survey in which a random sample of members of the public were asked to indicate whether they had experience of 18 broadly defined problems during the previous 3½ years. 

a. The majority of respondent said they hadn’t (63% in 2004, 67% in 2006). 
b. Of those who said they had, the majority said they had only experienced one such problem. 
c. Only 17% of the total survey sample in 2004, and 12% of the total survey sample in 2006 said that they had experienced more that 2 or more problems during the previous 3½  years.

d. Only 8% of the total survey sample in 2004, and 5% of the total survey sample in 2006 said that they had experienced 3 or more problems during the previous 3½ years.
e. Where a respondent indicated that they had experienced 2 or more problems during the last 3½ years the researchers identified this as a problem cluster; however, the survey respondents were not asked whether the 2 problems were actually related. 
f. The researchers then conducted a number of complex statistical calculations (hierarchical cluster analysis and factor analysis) to see whether, of those who reported 2 or more problems during the previous 3½  years, the mix of problems was unpredictable or whether there were any statistically significant patterns. 

g. When they did so they found a fairly strong trend for “domestic violence”, “relationship breakdown” and “divorce” to be reported together. But the other statistical trends were far less pronounced. 

h. For example, in 2004 there was no clear statistical trend towards “rented housing” or “homelessness” problems being reported  together with either “welfare benefits” or “money/debt”. 
i. Instead the only “housing” problem cluster revealed by the statistical analysis in 2004 was “homelessness” and “unfair treatment by the police” (2004, p.39). In 2006 the “homelessness” and “unfair treatment by the police” cluster had disappeared (2006, p.69). 
j. In 2004, another statistical trend was for “a broad range of problem types including those relating to welfare benefits, consumer transactions, money/debt, employment, neighbours, rented housing, personal injury, and owed housing” to be reported together (p.40). 
k. In 2006 the same broad range was identified, with the addition of “discrimination” (p.70). Within that broad range, there were also certain sub-sets, which included “money/debt”, “consumer problems”, “neighbours” and “employment” and a further sub-set which included “personal injury” and “owned housing”. 
l. However neither survey revealed a strong statistical trend for housing, welfare benefits and debt problems to all be reported at the same time. Instead, the problem cluster patterns were far more unpredictable and multi faceted. 

8. The consultation paper also relies on Cardiff University’s research “A trouble shared – legal problem clusters in solicitors’ and advice agencies”. But the authors of this report were at pains to point that: 

”The unequivocal nature of the LSC’s claim that, “People do not face ‘legal problems’ but clusters of problems to which the law may offer one solution” (LSC, 2006, 3) is actually based on the more modest findings of Pleasance et al’s Causes of Action study that less than half of the respondents to the LSRC’s periodic needs survey that had any non trivial justiciable problems in 2001 had more than one such problem. By 2004 the figure had dropped to 37% (Pleasance et al, 2005, 53)”
 (p.88.)

9. And that:

“Standing back from the results a little, it is worth observing that the precise details of individual clusters are in some ways less important that the tendency for different problems to occur for the same clients in broad and unpredictable ways” (p.89)

10. HLPA would agree with both of those statements. The impression that the LSC creates that most housing clients also have debt and welfare benefits problems does not match HLPA’s members’ experiences. Neither is it supported by the research that the LSC has commissioned. Instead, most housing clients only need help with a housing problem - and for those housing clients who do need help with other problems, the mix of interrelated problems is broad and unpredictable. 
B) Inadequate funding 
11. HLPA is concerned that the LSC continues to fail to acknowledge that the main reason for the reluctance of many of HLPA’s members to offer welfare benefits and debt advice is that it would not be financially sustainable for them to do so given the low fixed fees for controlled work in these areas, coupled with the limited opportunities to cross subsidize unprofitable fixed fee work through certificated work and inter partes costs orders (cf the position for housing law). 

12. As a result, HLPA is concerned that rather than addressing the financial disincentives which have historically discouraged housing suppliers from carrying out welfare benefits and debt work
, the LSC is instead planning to rely solely on crude commissioning arrangements to try to compel more housing suppliers to offer advice and representation in a broader range of social welfare law categories (in particular, by proposing to eliminate housing only contracts). 
13. Such a superficial approach is of itself unlikely to achieve tangible benefits for legal aid clients, and will be at the expense of an increased number of specialist housing providers abandoning legal aid work at a time when an ever increasing number of people are in need of good quality housing advice and representation
.

C) The real motivation for these proposals
14. HLPA is concerned that the main drivers behind the proposals in this consultation paper are not to improve the experience of legal aid users, but to help the LSC make efficiency savings (by reducing the pool of suppliers with whom it contracts) and to pave the way for price competitive tendering from 2013 (even though the LSC has yet to produce any empirical evidence demonstrating that legal aid users will benefit from this). 

15. In relation to the former, HLPA considers that even if the LSC is able to achieve efficiency savings from a further reduction in the overall number of legal aid suppliers, the impacts both on an already fragile supplier base and on client choice are too high a price to pay. 

16. In relation to the latter, HLPA members do not understand how price competitive tendering will improve the ability of legal aid users to secure high quality, holistic advice  so long as price and the volume of outputs remains the primary determinant of success in the bidding process, rather than the quality of the advice on offer.
D) Procurement plans and budgets (paragraphs 5.60-61 and 6.6)
17. First, whilst the LSC does not propose to cut the overall level of spending on social welfare law in each procurement area, HLPA is very concerned that the LSC proposes to fix the budget allocated to each category of law in each procurement area according to national averages, rather than on the historic spend on each social welfare law category in each area.
18. HLPA is concerned about that because it seems to assume that the demand for different areas of social welfare law is equal in each of the 138 procurement areas. That is manifestly not the case in relation to housing law – where demand is driven not only by the level of social deprivation but also by the availability of affordable housing. 
For example, in London the demand for housing advice is much higher than areas where there is a greater supply of affordable housing: because owner occupation and private renting is out of the reach of so many people, creating chronic overcrowding, high levels of homelessness applications, huge social housing waiting lists, public authorities who adopt a far tougher approach to meeting their statutory housing duties etc.
19. Second, HLPA notes that before July 2009, the LSC will publish a ”procurement plan” for each procurement area, in order to justify the type of bids it wants. These plans will cover the value and volume of work in a particular area and other, “relevant local factors”.  It seems obvious that existing suppliers should have some input into these plans, as they are likely to be the ones carrying them out – yet there is no such proposal in the consultation paper.
E) Lack of information re fee changes

20. HLPA’s ability to respond to this consultation has been significantly curtailed by the LSC’s decision to conduct a separate and subsequent consultation on the rates of remuneration that will be offered to suppliers who secure civil legal contracts from April 2010 onwards (paragraph 2.16). 

21. In particular, it is very difficult for HPLA’s members to assess the workability of these proposals – and to decide whether they want to start making changes to their organisations so as to be able to meet the proposed, new contract terms (for which they must submit bids in Summer 2009
) – without any indication as what the remuneration changes are likely to be and why it is that the LSC is unwilling to disclose the nature of the changes at this point. 
Section 4: Types of services we want to buy 
Q.1. Are there any areas of family work other than child abduction that should be procured separately? 

22. No comments.

Q.2. Are there any other areas within low volume categories that are so significantly distinct that it would be more appropriate to tender for this work separately from the rest of the category? 

23. No comments.

Q.3. Do you agree with the types of services we intend to procure in each category of law? If not, how should services be structured to ensure more integrated advice? 

24. Answered under Q.4

Q.4. Do you agree with the types of civil legal aid service we will no longer procure? If not, why? 

25. In so far as the LSC is proposing that housing law should no longer be a discrete category of law, but rather a sub category of “social welfare law” for which contracts will only be awarded to non-family suppliers as part of a “housing, debt and welfare benefits” bundle, HLPA strongly disagrees with these proposals. (In so far as the LSC is making proposals about other areas of law HLPA has no specific comments).

26. First, at paragraph 4.4 you say that there will be no ‘debt only’ contracts, no ‘welfare benefits only’ contracts, and no ‘housing only’ contracts. This would seem to leave the way open for ‘welfare benefits and debt’ contracts, and ‘welfare benefits and housing’ contracts, and ‘debt and housing’ contracts. However, this is contradicted by paragraph 4.3 and by Annex B which both indicate that ‘welfare benefits and debt’ contracts, and ‘welfare benefits and housing’, and ‘debt and housing’ will also come to an end. This response has been on the assumption that paragraph 4.4 is inaccurate in this respect.  
27. Second, the majority of housing clients do not have a “problem cluster”. The majority of housing clients only require help with a housing problem. As a result the majority of housing clients will lose out as a result of these proposals. They will lose out because of the inevitable reduction in the number of housing suppliers – and therefore the inevitable reduction in accessibility and choice. They will also lose out because many of the housing suppliers who will exit the legal aid scheme as a result of these proposals will be high quality niche providers.
28. Third, for the minority of housing clients who do have a “problem cluster” the nature of these problem clusters are complex and unpredictable. Some may require help with welfare benefits and/or debt problems. But many others require help with other areas of law covered by the legal aid scheme: for example immigration and asylum advice, mental health advice, criminal law advice, and community care advice. Yet others require help with linked problems which fall outside the scope of the legal aid scheme altogether.
29. Fourth, the LSC’s proposals will not improve the way in which legal aid suppliers respond to problem clusters. The LSC’s proposals will have a negative effect on the resolution of problem clusters. 
a. To resolve a problem cluster requires two critical steps: identification and resolution. 
b. As the law is so complex legal aid solicitors or advice workers will typically specialise in a single area of law. Housing law is particularly complex, and so most housing solicitors or advice workers specialise in housing alone. That is a good thing because if one person spreads themselves too thin, and tries to practice in too many different areas, it is very difficult to maintain the knowledge and experience necessary to provide high quality advice in each area. 
c. However, this presents an important challenge in terms of the identification of problem clusters. Very, very few clients initially present with a problem cluster. They present with whatever is the most serious issue they face. The homeless client will phone up and ask for help because they don’t have anywhere to live. They will rarely volunteer, for example, that they are also a person from abroad with schizophrenia who is on bail.  
d. So what is critical is that the housing solicitor or advice worker who initially meets with the client has sufficient skill, experience and time to not just approach with the homelessness problem with tunnel vision, but to also find out about potentially linked problems and assess whether the client would, in this example, benefit from immigration, mental health, community care and/or criminal law advice.
e. Compelling organisations who provide housing advice to also provide welfare benefits and debt advice will have little or no impact on this first, identification stage of the process. 
f. It will have little or no impact because even if the housing solicitor knows that there is a welfare benefits adviser elsewhere in the building, or in a consortium partner’s office, the potential for a referral to the welfare benefits adviser does not even arise unless the housing solicitor, with whom the homeless person initially makes contact, has sufficient skill, experience and time to work out that it might be worth making a referral (e.g. because the housing solicitor works out that the client is probably mental ill, makes enquiries about the NHS or social services, and then works out that the mental health problems are so serious that they will not only enable the client to make a successful homelessness application, but may also be significant enough to trigger an entitlement to a disability benefit – at which point a referral to a welfare benefits adviser may be appropriate if that is what the client wants).
g. So keeping skilled and experienced housing solicitors and advice workers in the legal aid system, and ensuring that they have the time and funding to adopt a holistic approach to advice provision, is critical if the LSC is serious about improving the way in which problem clusters are addressed.  Yet these proposals, coupled with the crude and inadequate fixed fees for civil Legal Help, have precisely the opposite effect.
30. Fifth, if the LSC is serious about improving the way in which problem clusters are addressed the LSC should, rather than compelling suppliers to provide an arbitrary bundle of civil categories of law and, in the process, forcing many legal aid suppliers out of the legal system, the LSC should instead:
a. ensure that all civil (and criminal) suppliers have the time and resources to ensure that problem clusters are identified at an early stage;
b. urgently review the fixed fee system for Legal Help work which has created an overwhelming economic incentive not to spend time exploring whether there may be linked problems but to instead focus solely on resolving the initial presenting problem as quickly (and as superficially) as possible;
c. expand some of the models of best practice that HLPA members have been at the forefront of developing to speed up referrals between different specialist organisations
;
d. take steps to stop specialist advice providers from exiting the legal aid system; 
e. provide incentives to increase the provision of good quality advice in those categories of law and in those geographical areas in which suppliers report a lack of sufficiently competent advisers to whom they can refer their clients when problem clusters are identified.
31. Sixth, HLPA believes that a very significant number of housing suppliers will exit the legal aid scheme if the LSC abolishes housing only contracts
 – and that this will result in an immediate and significant reduction in both client choice and the overall volume of housing matter starts that the LSC is able to deliver – and that that is going to be a disastrous, particularly given that there is a recession.
32. HLPA foresees that there will be very few HLPA members who will decide to respond to these proposals by expanding their own businesses or organisations so as to be able to bid, for the first time, for contracts in family law, or in welfare benefits and debt law. 
a. First, the current financial situation, and in particular the reluctance of banks to lend, will automatically rule out expansion as an option for the vast majority of legal aid suppliers.
b. Second, the LSC has created an environment of extreme uncertainty for civil legal aid suppliers, most of whom have no idea whether and if so when a CLAC or CLAN will be introduced into their area, or whether and if so when their area will be chosen for the piloting of price competitive tendering between 2010-2013. 
c. Given that suppliers have been told that if a CLAC or CLAN or some other form of price competitive tendering is introduced in their area only one bid will succeed, and that all those who make unsuccessful bids will have their legal aid contracts terminated, does the LSC seriously expect legal aid suppliers to invest and expand so as to increase their dependence on legal aid funding?
d. Third, unless existing family, debt or welfare benefits suppliers in a procurement area drop out, there will be no certainty of securing additional work in new areas of law in any event – i.e. given that paragraph 5.60 of the consultation document says that the budget allocation in each procurement area will be broadly in accordance with existing matter start rates in each area. 
e. And, significantly, if a supplier who currently holds a contract in housing only decides to bid for a welfare benefits and debt contract also (i.e. if they decide to provide the housing, welfare benefits and debt bundle directly, rather than through a consortium) and their bid fails because other suppliers have done likewise and there are not enough contracts to go round, then the housing supplier will not only be unable to provide welfare benefits and debt advice as they had hoped – they will also be unable to continue to provide legal aid housing advice because they will no longer have a contract to do so.
f. Fourth, because welfare benefits or debt advice (which would be the more obvious categories for most existing housing suppliers to expand into) are so badly paid. 
g. For example, whilst paragraph 6.35 suggests that a single fee earner might carry out up to 250 welfare benefits matter starts per annum (i.e. more than one case per day for each working day of the year) a more realistic total, even for a well trained welfare benefits solicitor or adviser providing peer review Category 1 or 2 standard of advice, would be 125 cases per annum. With a fixed fee of only £167 per welfare benefits case the supplier could expect to generate gross fee income of only £20,875 per annum, with only very limited potential to cross subsidise through certificated work and with inter partes costs orders (which is how most housing suppliers survive, but for which there is little opportunity in welfare benefits work because most cases are determined in tribunals for which certificated funding is not available). 
h. Gross fee income of only £20,000 to £30,000pa. does not go anywhere near meeting the salary, employment expenses, and supervision, support and office overheads of an experienced welfare benefits solicitor or advice worker.  HLPA members know that if experienced and respected organisations like the London Advice Services Alliance could not find a way of making fixed fees work for the welfare benefits advice, it would be a very brave housing provider indeed who decided to venture into providing welfare benefits advice for the first time in response to these proposed new contracting arrangements.
i. Fifth, because it is extremely difficult for legal aid providers to recruit legal aid family solicitors, or debt and welfare benefits solicitors or advisers. 
j. Sixth, because for many organisations it is going to be extremely difficult for them to judge, in advance, whether they will be able to meet the minimum contract volumes required to retain the contract beyond the first year. 
k. For example, even if a HLPA member decides to take the plunge and expand into welfare benefits and debt advice from 2010, and is able to recruit solicitors or advisers with experience of each area of law, they will then lose their contract - not just for debt and welfare benefits, but for housing also - at the end of the first year if they cannot get at least 100 new welfare benefits clients and 100 new debt clients through the door in the first year. For organisations with no history of providing welfare benefits and debt advice, and therefore without an existing referral network for those areas of law, competing against other more established organisations who will be similarly concerned about meeting the minimum matter start thresholds so as to avoid the loss of their contracts in 2011, this may prove to be very difficult. 
l. And why take the risk given that carrying out debt and welfare benefits work is likely to be a loss making exercise in any event? (Unless, that it is, the LSC chooses to use the forthcoming remuneration consultation to explore ways in which the current disincentives against carrying out welfare benefits and debt work, and against conducting controlled work cases in a more holistic way, can be addressed).
33. As a result, HLPA foresees that the overwhelming response of housing suppliers who do not already hold either a family contract, or contracts in welfare benefits and debt, will either be to try to form consortia or, if they are unable to do so, to stop providing legally aided housing advice. 
34. As a result, the key to ensuring that these proposals do not result in a significant exodus of experienced housing suppliers rests in the consortia proposals working successfully. As to whether that is likely to happen HLPA would make the following observations:
a. First, consortia represent a significant leap in the dark. There are no proposals to pilot them before they are rolled out, simultaneously, in nearly 130 different procurement areas across England and Wales. To proceed without first piloting the proposals is extraordinarily cavalier given that the LSC can only guess, at this stage, at how suppliers will respond and, in particular, whether there will be significant practical difficulties in existing suppliers finding sufficient places within consortiums so as to enable them to continue to be able to offer legal aid housing advice. If they do not, there will be a significant reduction in the ability of legal aid users to secure housing advice and representation.
b. Second, there are very few details within this consultation paper about the terms upon which consortia will be expected to operate; in particular, as to how the contracts between consortium partners would be “linked” (paragraph 4.10, 15th line). 
c. For example: in what circumstances, if any, would one consortium member’s performance of the contract impact on the other members of the consortium? If one member dropped out of the legal aid system part way through the contract term for financial reasons, or because they failed a peer review, or because they did not deliver the minimum contract sizes required by the contract, how, if at all, would this impact on the other consortia members? Would they all lose their contracts? Would they be expected to find a new consortium partner mid way through the contract term?
 
d. In addition, if the contracts between the LSC and each consortium member will be linked but separate, there is presumably going to have to be a separate contractual relationship (e.g. a joint venture contract) between individual consortium partners which sets out what is expected from each consortium partner in the performance of the linked LSC contracts, and what happens if a consortium member does not deliver. How will that work, particularly where the consortium contains both solicitors firms and nfps? We have no idea. Does the LSC?
e. Third, HLPA is concerned that even with consortia, the LSC is at risk of losing a significant chunk of its supplier base at a time when the need for housing and other social welfare law advice is rapidly increasing. 
f. For example, HLPA is aware that there are procurement areas where there are 10 (non family) housing suppliers, but only one provider of debt advice. Even if that debt advice agency decides not to abandon legal aid funded debt advice work and embraces the LSC consortium approach, there is no guarantee that it will choose to do so with all the existing housing suppliers in that procurement area. It may decide to do so with only one of the housing suppliers, with the result that the majority of legal aid housing suppliers in that procurement area may be forced to leave the legal aid system (i.e. because the design of these proposals and inadequate remuneration rates would make it very unattractive for them to provide debt advice directly)
. 
g. Fourth, against this risk of accelerating the current decline in the supply of specialist housing advice and representation, the benefits in the use of consortia, as against the current contracting arrangements, are likely to be minimal particularly given that: 
i. consortia will not do anything to improve the identification of problem clusters;

ii. consortia will not improve referral arrangements between rival consortia (i.e. where there is more than one consortium in a procurement area);
iii. consortia will not improve referral arrangements between suppliers in different procurement areas; and,
iv. consortia will not improve referral arrangements between suppliers in other areas of law such as crime, immigration and asylum, and mental health.
h. Fifth, rather than limiting itself to improving referral arrangements between a limited number of consortium partners (through an untested and potentially very damaging new set of contracting arrangements for social welfare law), if the LSC’s objective really is to secure more holistic advice for legal aid users then the LSC should instead:
i. look towards improving the quality of initial diagnostic advice (in particular, by reversing the current trend towards initial advice work being delegated to the most junior fee earners in order to meet the financial constraints of controlled work fixed fees); and,
ii. look to improve referral arrangements within the wider legal aid system (rather than just within individual consortia) by working with suppliers to develop further the referral networks and technologies that have started to be developed by suppliers at a grass roots level and, over time, to make it a contractual requirement for every legal aid supplier in a given procurement area to belong to an area wide referral network
.
35. Seventh, HLPA does not agree with the proposal that consortia should only be allowed when bidding for a housing, welfare benefits and debt bundle, and not when bidding for a housing and family bundle. 
a. First, the justifications given in the consultation paper to prevent housing and family consortia (at paragraph 4.11, lines 5-7) are unconvincing and illogical. There appears to be just as great a benefit to legal aid users from improved referral arrangements between housing and family suppliers, as from improved referral arrangements between housing and benefits/debt suppliers. In particular, if the idea is that clients can already select firms specialising in both housing and family law that is misconceived because clients are rarely able to identify a need for assistance in both areas of law – instead, it is only after an initial consultation (and sometimes even later in the process) that a need for advice in a related area of civil law becomes appropriate.
b. Second, HLPA is concerned that denying the opportunity for housing suppliers to form consortia with family suppliers is more likely to lead to significant numbers of housing suppliers dropping out of the legal aid system as there is far greater potential for forming consortia with family suppliers given that there are 6 times as many family suppliers as either debt or welfare benefit suppliers
. 
c. Third, because HLPA considers that the proposed differential treatment of housing suppliers with family contracts, and those without, is unlikely to comply with regulations 4(3) and 9 of the Public Contracts Regulations 2006.
Q.5. Is it reasonable that, in order to maintain integrated services, where contracts have been awarded on the basis of multiple categories (e.g. debt, housing and welfare benefits), work in all categories usually lapses where the minimum new matter start size per contract year has not been met? 

36. Answered under Q.6

Q.6. Are the minimum new matter start sizes required set at the right level in each category? If not, why – for example, is there a case for setting lower new matter start sizes in rural areas?
37. HLPA does not consider that this is a reasonable proposal.
a. Notwithstanding the benefits that the LSC perceives that it will derive from the proposed minimum new matter starts, this proposed contract sanction is inflexible, disproportionate, and appears to be based on a misunderstanding of the extent to which individual suppliers exercise control over the number of matter starts that they are able to generate in a particular category of law, year by year. 

For example, if a large housing supplier who delivers 300+ housing matter starts decides to respond to these proposals by starting to provide welfare benefits and debt advice they will be taking a huge risk by doing so if the LSC goes ahead with this proposed contract sanction – i.e. because if they are unable to generate at least 100 new matter starts in each area of law during year 1 of the contract (for example because it takes longer than expected to recruit and train staff, or to build up a referral network, or because there simply isn’t the demand that they anticipated), they risk not only losing their ability to provide welfare benefits and debt advice, but also their ability to continue to provide housing advice. HLPA fails to see how legal aid users would benefit from this.
For example, a consortium relies on a sole consortium member to deliver debt advice. For whatever reason the consortium member who delivers debt advice ceases to do so (e.g. they decide to withdraw from legal aid because they are losing money, or they fail a peer review etc.). As a result it would seem (although this is not clear) that all the consortium members would have their contracts terminated because the consortium would not, as a whole, be able to deliver the requisite number of debt matter starts. Again, HLPA fails to see how legal aid users would benefit from this.

For example, a supplier providing housing, debt and welfare benefits finds that they are reaching the end of the first year of the contract and are short of their welfare benefit matter start threshold. They know that if they do not do something about this they will lose all three contracts and so they begin to turn away homeless people in need of urgent housing assistance and spend their time instead providing welfare benefits advice. Again, HLPA fails to see how legal aid users would benefit from this.
b. The consultation paper suggests that the LSC will retain a discretion not to apply this contract sanction in exceptional circumstances (paragraph 4.29), but HLPA doubts that suppliers will feel comfortable in expanding their organisations to try to provide a more integrated service in circumstances where they risk losing everything if the LSC decides not to exercise that discretion in a particular case. Rather the retention of this proposed contract sanction is likely to be one more factor that pushes housing suppliers to make the decision to withdraw from the legal aid system.

38. HLPA would instead make the following suggestions:
a. That the LSC drops this proposed contract sanction and instead simply takes into account the number of matter starts delivered by a supplier in a particular area law (including an explanation given by the supplier for the volume of matter starts delivered where this is less than originally anticipated) when awarding contracts in future bid rounds.
b. Alternatively, if the LSC is not prepared to drop this proposed contract sanction, HLPA suggests the following amendments to it:
i. That where a supplier providing the housing, benefits and debt bundle falls short in only one area of law they are given an additional period of 6 months to either increase their matter starts in that area of law or add themselves on to an existing consortium (e.g. if there is simply not the demand from clients to enable them to do so) - rather than immediately terminating that supplier’s contract in all three areas.
ii. That there is a reduced, year 1 threshold for suppliers entering into a new area of law (we suggest a reduction of 50%) so as not to discourage suppliers from expanding into new areas of law.
iii. That the failure of one consortium partner to deliver the requisite number of matter starts should not result in the collapse of the entire consortium. 

Q.7. Is the minimum supervisor to caseworker ratio set at the correct level or are there, for example, some categories where processes are simpler, and as such require less supervision? 

39. HLPA is surprised that the LSC thinks that “effective individual supervision is the single most important guarantee of quality services for clients”. In HLPA’s view, what matters most is the skill and experience of the adviser with whom the client has direct contact. 

40. Nonetheless, HLPA would agree where a client is being advised by a less experienced adviser supervision ratios are very important and would therefore broadly agree with this proposal.

41. HLPA would be very resistant to the LSC accepting a greater ratio than 1:4 (i.e. HLPA does not accept that quality would be maintained if a single supervisor supervised more than 4 caseworkers). Indeed, HLPA has serious doubts about whether a 1:4 supervision ratio is in itself sufficient and wonders how the LSC arrived at this figure. Has it just been plucked out of thin air? Or has the LSC looked into the supervision ratios actually used by PR1-3 housing suppliers?
Q.8. Are there any practical impacts on debt providers that will make the requirement to have an Approved Intermediary for Debt Relief Orders unachievable? 

42. HLPA would simply observe that:
a. this requirement would appear to make it even more unlikely that (non family) housing suppliers will respond to these proposals by providing debt and welfare benefits advice directly - i.e. because if they were to do so they would need to (a) apply to become a competent authority; and (b) apply for at least one of their staff to become an approved intermediary
; 
b. the cost and training required to become a competent authority and for staff members to become approved intermediaries are completely unknown; and,
c. this requirement may lead to a further contraction in the number of debt suppliers, and therefore in the number of potential consortium partners offering debt advice (and the smaller the pool of potential consortium partners offering debt advice, the greater the risk of housing suppliers dropping out).

Q.9. Is Panel membership for advocates before the MHRT a reasonable requirement for Integrated Services A in high security hospitals? If not, what additional measures should we use to ensure appropriate expertise of MHRT work? 

43. No comment.

Q.10. Do you agree that requiring immigration providers to have at least one Level 2 to every two Level 1 caseworkers employed will help ensure that providers are structured to represent clients through the appeal stages of their case? 

44. No comment.

Q.11. Is the Integrated Services A requirement to undertake Legal Representation in community care, housing, mental health and immigration and asylum the most suitable way to ensure that clients can access all levels of advice? If not, what would be a better approach? 

45. In so far as this proposal would eliminate controlled work only housing contracts HLPA would respond as follows:
a. In urban areas (which is where this requirement is most likely to be imposed), HLPA suspects that this is most likely to affect smaller, nfp community organisations, many of whom have proven themselves to be particularly effective at reaching hard to reach sections of the community, including disabled people and minority ethnic groups. 
b. These organisations do not make up the core of HLPA’s membership – however HLPA’s members can attest to the very valuable work carried out by these organisations in ensuring that these hard to reach groups benefit from initial diagnostic advice through to referrals on to providers with contracts to carry out certificated work where appropriate (typically solicitors firms, Law Centres and Shelter).
c. If the LSC introduces a requirement that these organisations must carry out certificated work directly (and must therefore start employing solicitors), HLPA suspects that many of these organisations will simply withdraw from the legal aid system and whilst that seems to be what the LSC wants, HLPA is concerned about the impact of this on the LSC’s ability to meet its equality duties. 
Q.12. Do you agree that specifying referral to family support services for family contracts is the best way of addressing the support needs of family clients? 

46. No comment.

Q.13. Other than independent advocacy services are there any other types of support service that the LSC can more closely specify that mental health providers should have links with? If so, what are these?

47. No comment.
Section 5: Where services will be delivered 
Q.14. Given the limitations on competition for mental health services, is the LSC right to treat high security hospitals as separate procurement areas? 
48. No comment 

Q.15. Do you agree with the approach in immigration and asylum to identifying areas of high demand (access points) and letting matter starts on this basis? 

49. No comment.

Q.16. Do you agree that a different approach to setting access points for  London in immigration and asylum is necessary? 

50. No comment.

Q.17. Do you foresee any issues with the proposed definition of permanent and part time presence? 

51. The definitions appear to be adequate.

Q.18. Does the type of presence proposed in a procurement area for family and social welfare law advice achieve the right balance of ensuring client access to service whilst being practical for providers? 

52. In most areas yes. In areas where the LSC has a supply problem a more flexible approach may be needed. 
53. More generally in relation to procurement areas, HLPA is pleased to note that housing suppliers will not be set a proportion of work to be delivered to clients residing in the procurement area in which the supplier is based (paragraph 5.43). This is important, particularly in London, where local authority and borough boundaries and other factors (e.g. particular areas of specialisation, languages spoken etc.) mean that there are many providers with high percentages of clients from outside their own procurement area.

54. However, HLPA is very concerned about paragraph 5.57 – upon which there is no specific consultation question – and which proposes that suppliers may be required to deliver advice in multiple locations specified by the LSC, within a given procurement area.  
55. Although the details of this proposal are so vague as to make it impossible to provide an informed response, what appears to be proposed is that some providers will be compelled to provide outreach services at specific locations within the procurement area as well as their main office in the procurement area. If that is right then:

a. We would be extremely concerned about the LSC deciding where these outreach locations should be, given that the LSC is likely to do so based only on very crude demographic data and would run the risk of requiring the provision of outreach services in locations in which there is little or no demand for them.  The LSC must consult with suppliers about procurement plans before they are finalised.
b. There are significant costs to suppliers in providing outreach services: they can be inefficient, disproportionately time consuming and require additional administration. As a result, if this contractual requirement is to be added without any additional remuneration then the LSC will not improve access, the LSC will simply accelerate the number of housing providers who decide that it is no longer financially viable to continue legal aid work.
c. In any event the proposal appears to be unworkable. In particular, HLPA does not understand how the LSC could determine what additional “key locations” services would need to be provided at until it knows which providers have been awarded contracts and which providers have not – i.e. because only then will the LSC be able to identify the gaps in which outreach services may be needed. 
Q.19. Where a mental health provider has no permanent presence in a procurement area does an insistence on fee earners being based in that area ensure good access for both detained clients and those in the community? If not, what should we specify in addition?
56. No comment.
Q.20. Is requiring a permanent presence in at least one immigration and asylum access point, and a permanent or part time presence in each access point bid for, the best way to ensure access across procurement areas (Home Office regions) whilst maintaining a level of flexibility for providers? 
57. No comment.

Q.21. In the award of UASC work, do you agree that we should favour providers with the shortest travel time to the Home Office Interview in the specialist local authority for which they are bidding? If not, why not? 

58. No comment.

Q.22. Where a low volume category provider, other than in clinical negligence and personal injury, has no office in an area, what requirements should be placed on the provider in terms of facilities offered to clients and the marketing of their service? Is it appropriate to use video conferencing to provide face-to-face advice to clients where there is no local “access point”? 

59. No comment.

Q.23. In immigration and asylum should the restrictions around undertaking the majority of work for clients in the procurement area extend to restricting providers in Wales from accessing clients in the South West and vice versa considering that the Home Office operates only one region covering both areas? 

60. No comment.

Q.24. Do you believe that mental health, and immigration and asylum providers should be restricted to undertaking most of their work for clients from within the procurement area(s) bid for? 

61. No comment.

Q.25. Do you agree with our proposed approach to setting certificated matter starts in family? 

62. No comment.
Q.26. Bearing in mind the limits on the legal aid budget, is the initial 30% ceiling the most suitable way to calculate the HPCDS budget for 2010 onwards? 

63. This is the only question on the proposals for the HPCDS, and yet there are several important proposals for the future of the HPCDS in this consultation paper. We have therefore used this section of our response to set out all of our concerns about the future operation of the HPCDS, not simply budgets.

64. First, HLPA does not understand why the LSC is tinkering with the HPCDS given that the HPCDS is extremely important, particularly as we go into a recession. The LSC also obtains phenomenally good value from the HPCDS. The LSC provides no reasons for needing to make changes. The changes appear to be entirely unnecessary.
65. Second, the LSC does not seem to understand the economics of the HPCDS for suppliers. Participating in a HPCDS is for most suppliers hard work and very stressful and generates very little income (the payment for providing emergency representation to a tenant or homeowner which prevents the loss of their home via the HPCDS is only £84 - less than half the normal Legal Help fixed fee for housing cases of £174). Many suppliers lose money by participating, but participate nonetheless because it is important. In busier courts the schemes only work because all the local housing suppliers pitch in and take a turn on the duty rota.
66. Third, as to budgets, why impose any budget cap at all? As to the 30% figure (paragraph 5.58), without seeing the figures on which this is based it is not possible to comment on whether this percentage is, “comfortable”, in relation to the demand for such services.  However, given that the ethos of such funding is to assist everyone attending possession hearings unrepresented, the percentage must be flexible enough to do so. The LSC must also factor in the rate at which possession claims are increasing in volume as a result of the recession (see the quarterly possession statistics on the MOJ website http://www.justice.gov. uk/publications/mortgatelandlordpossession.htm).
67. Fourth, if the HPCDS is only to be awarded to a single provider and that provider will not receive a management fee for administering the scheme (paragraph 5.58) it is very difficult to see why any provider would bid for the HPCDS contract in areas where the volume of cases requires a large number of participating suppliers to make the scheme work (eg Lambeth Court Court where 16 separate housing suppliers and a team of 35 housing solicitors currently participate in the rota to provide representation at one of the busiest county courts in the country). 
68. Fifth, HLPA objects to the proposal that only those suppliers holding a contract which bundles housing, debt and welfare benefits, should be allowed to participate in these schemes - so that those suppliers holding a contract in the housing and family bundle, would be excluded (paragraph 6.12). Many schemes would become unworkable because of lack of participants. Moreover there is no evidence to suggest that there is a problem with referrals to debt or welfare benefits providers. Given the quasi-consortium approach to providing Duty Scheme advice already in operation in many courts, suppliers already have excellent links with other suppliers, and as a result welfare benefits and debt referrals are already made to other Duty Scheme participants holding contracts in those areas where appropriate and  without any apparent difficulties.
Q.27. Do you agree that in mental health, immigration and asylum and low volume categories we should move towards distributing new matter starts more closely to where clients are located? 

69. No comment.

Q.28. Do you agree with the proposed approach of holding back 10% of asylum new matter starts within London and the South East to facilitate the changing dispersal patterns? 
70. No comment.

Section 6: How we will procure services 
Q.29. Do you agree that asylum rotas should be open only to providers who have been awarded work in the access point where the rota operates? If not, how can we ensure that asylum clients do not have to travel long distances based on the rota? 

71. No comment.

Q.30. Do you believe that a single adviser should be required to attend on the client throughout the life of the case, and that the best way to achieve this is requiring a single adviser to own UASC cases from start to finish? 

72. No comment.

Q.31. Do you agree that performing UASC work should be limited to advisers accredited to at least Level 2 of the Immigration and Asylum Accreditation Scheme? 

73. No comment.

Q.32. Do you agree with mandatory requirement that all advisers who provide advice to UASC have obtained disclosure checks from the Criminal Records Bureau as a pre-requisite? Should this be at the enhanced level? 

74. Some housing suppliers (and community care and public law suppliers) act for UASC’s in accessing Children Act support from local authorities. Is this intended to apply to them? 

75. If it is intended to apply to housing suppliers, it is our understanding that individual suppliers will not be able to register with the CRB and will need an umbrella body to administer (and pay for) CRB applications. Is this umbrella body going to be the LSC? If not what is the LSC proposing? 

76. The LSC needs to take account of the fact that enhanced CRB checks currently take 3-4 months to be processed (notwithstanding the CRB’s aim of processing 90% within 4 weeks).
Q.33. Should there be an ongoing requirement by providers to ensure others who engage directly with the UASC clients continue to pass Criminal Records Bureau checks? 

77. No. This is far too onerous and unnecessary. It would simply deter providers from assisting UASCs. 
Q.34. Do you agree that a minimum of three years of experience of acting as a supervisor in the immigration category is the right measure of a higher level of supervision for UASC clients? Should supervision experience specifically relating to this client group be taken into account? 
78. No comment.

Q.35. Do you agree that in immigration and asylum, asylum should remain our priority and the marking of bids reflects this? Is this the correct approach for South East also, which is not a Home Office asylum dispersal area? 

79. No comment.

Q.36. Do you agree that the LSC needs to guard against bids to deliver services that will not have the capacity to do the work bid for? Do you think applying a maximum number of matter starts bid per FTE will assist in that? 

80.  We agree that there does need to be a safeguard that can rule out unrealistic proposals and it may be that a long-stop, such as a figure of maximum number of matter starts is one way of doing that.  However, 
a. The numbers appear very, very high. It is very difficult to know how a competent housing solicitor would be able to deliver 250 Legal Help cases per year; half that figure would be at the top end for most housing solicitors and advisers. The figure should be reduced to 200 at most.

b. It is likely to be more effective in relation to larger suppliers and it may discriminate against smaller suppliers who have relatively few, “full time equivalent” fee earners.  Therefore, it may be sensible to apply such a ceiling to firms over a certain level of fee earners.
Q.37. Do you agree with our proposed approach to allocating new matter start for mental health services? If not, what alternative approaches would be preferable? 
81. No comment.

Q.38. Do you think the proposed selection criteria for each category are the best way to differentiate between bids? 

82.  No. HLPA is extremely surprised to see that peer review scores are not the core selection criteria. If the LSC is committed to quality why is it proposing to allow a PR3 supplier to secure a contract where a PR1 does not, simply because the PR3 has a higher supervision ratio and contracts in a wider range of areas? The LSC must change this if it wants to be taken seriously when it says, in the Foreword to this consultation paper that it wants to use the contracting process “to further enhance the quality of advice given” (paragraph 1.3). 
Q.39. Do you agree with the proposed selection criteria for distinguishing between mediation bids, or would another measure, such as the number of outreach locations or the ratio of mediators to cases work better? 

83. No comment.

Section 7: Changes to the scope of funding 
Q.40. Do you agree with the proposal to remove experts’ cancellation and administration fees from the scope of public funding in all civil cases and to cap rates for experts’ travel and waiting time? 

84. In terms of “cancellation” fees, if this relates solely to situations where hearings, “collapse” then we  would agree to their removal if the hearing is vacated (and the expert told) more than 48 hours before the allotted date.  If “cancellation” includes abortive site visits by surveyors in housing cases, or missed appointments by clients, we would not agree, because it is not the expert’s fault and many of the clients may be vulnerable, living somewhat chaotic lives.  
85. As regards administration fees, those able to absorb the change will probably reintroduce them within their basic fee, whereas those on a tighter budget will not be able to do this.  As many of the experts instructed in housing cases are in the less wealthy end of the market, we feel uncomfortable about this proposal.  However, it seems sensible to provide for travel and waiting to be at half the preparation rate and to standardise the travel mileage rate.

Q.41. Do you agree that change of name work should be made available only by telephone?
86. No comment.
Section 8: Other contract changes 
Q42.  Do you think that we should make any other changes to the current Unified Contract (Civil and Crime) Standard Terms?

87. Not without full consultation with representative bodies.
Q43.  Do you agree with the consortia arrangements we propose for social welfare law?  Are there any other categories of law e.g. family or immigration, where we should allow consortia?

88. First, the answer to the first question is no. Our reasons are set out in detail in response to question 4, together with details of the steps that the LSC ought to be taking instead if it is really interested in improving access to justice and improving the way in which problem clusters are addressed.
89. Second, the answer to the second question is that if you ignore our concerns about abolishing housing only contracts, then by at least allowing a greater range of consortia options – eg ‘housing and family’ and/or ‘housing and immigration’ – you will, to some extent, mitigate the impact of the abolition of housing only contracts.  
90. The LSC would also mitigate this impact by allowing sub-contracting. We see no difficulty in whole categories of law being sub-contracted provided that the LSC is satisfied that appropriate arrangements are in place to ensure quality.
91. Third, you say that where a need for advice from another consortium member is identified “just arranging appointments at the other organisations office, will not satisfy the minimum standard for a consortium bid” (paragraph 8.15). Why would that not be sufficient? 
92. The information obtained by one consortium member can be scanned and emailed to the other, and any future action co-ordinated by email and telephone. Whereas the alternatives which you propose (paragraph 8.14) are inefficient for suppliers, and not likely to offer any significant benefit for clients (particularly where consortium members are all based in the same urban area). The alternatives may even be detrimental to clients.
For example: Client contacts supplier A explaining she is homeless. Supplier A has a face to face meeting with the client at their offices. During that meeting supplier A identifies a need for welfare benefits advice. 
Whether supplier A has a welfare benefits adviser or whether supplier B is the consortium’s welfare benefits provider there is always going to be a need for a follow up appointment to deal with the welfare benefits problem (i.e. because it would be inefficient and unrealistic to expect suppliers to have welfare benefits advisers on stand-by so that they can instantly offer welfare benefit advice every time a linked welfare benefits problem is identified by a housing or debt adviser during their initial interview). 
Provided there is not a significant difference in distance/accessibility, what is the point of requiring supplier B to offer that follow up appointment on welfare benefits at supplier A’s offices - whether it be via video weblink, or supplier A acting as an intermediary, or through supplier B’s welfare benefits adviser having to travel to supplier A’s offices? 
As long there is a referral (as opposed to mere signposting), what is objectionable about supplier B delivering the follow up appointment on welfare benefits at their own offices, at which they will have access to all the books and other resources they may need? And why make the client return to supplier A’s offices, even though it may be more convenient for them to go to supplier B’s office instead? 

As to the use of video weblink technology – most front line advisers would find it difficult to take initial instructions without being in the same room as the client. Face to face contact is important, particularly for more vulnerable clients (the mentally ill, torture survivors, young people etc.). Face to face contact also makes it much easier to sift through a client’s documents, to identify with the client which documents are relevant (and which are not) and to ask questions about those documents (it is possible to work out ways to do that remotely, but it is, in practice, much more difficult and much less efficient). 
93. Fourth, even with expanded consortia categories, provision for sub-contracting, and more flexible consortia arrangement, there is still likely to be a significant reduction in the supply of housing advice and representation if the LSC does not reverse its proposal to abolish housing only contracts - and by orchestrating this in the middle of a recession the LSC and the MOJ should expect widespread public criticism of these reforms as a result.
94. Fifth, we agree that in liaison with the SRA the LSC needs to consider the potential difficulties outlined at paragraph 8.13.  However we cannot help but observe that the LSC should already have answers to these questions given that they have been raised on a number of occasions previously, in particular in the context of CLACs.  The LSC must publish the conclusions of its discussions with the SRA immediately. 
Q44.  Do you agree that these proposals allowing providers to apply for extra new matter starts without going through a bid round gives a reasonable amount of flexibility for providers while maintaining the principle of open competition for new work?

95. We agree that there should be provision to allow a supplier’s matter start allocation to be increased without the need to participate in a bid round; particularly as we think these proposals will result in significant supply problems in many areas as large numbers of housing suppliers drop out.  
96. Further we agree that 20% strikes about the right balance between flexibility and fair competition for additional matter starts.  However we feel that it is important that the LSC retains a discretion to allocate beyond the 20% limit in appropriate cases.  Whilst we accept that the LSC must have regard to the law on procurement it must not use this as a reason to avoid the reasonable exercise of discretion, as we think it has on occasion, when to do so might restrict access by clients to quality advice.  
97. We believe that the availability of matter starts with other suppliers is an issue which needs to be handled carefully.  Within reason clients have the right to choose from suppliers in the area.  For example a supplier who has acted for a client previously is likely to be in a better position to assist that client with a related case and that is likely to be cost effective to the LSC.  It would be regrettable if that client were to be forced to seek advice from supplier B because supplier A has not been able to secure additional matter starts, particularly if there is a question over supplier B’s ability to deliver the remaining matter starts.  
Q45.  Do you agree that contractual KPIs focusing on delivery of quality of work, value for money and access for clients are appropriate?

98. First, HLPA is concerned that 4 out 5 of the current KPIs do not measure quality of work, value for money or access for clients.

a. The only KPI which has anything to do with quality of work, value for money and access to clients is KPI1: 40% of cases providing a substantive benefit. However, the way in which this is applied is bizarre in relation to Legal Help work which then becomes certificated work – which the LSC automatically treats as an unsuccessful outcome even if the problem is successfully resolved under the funding certificate. The LSC must change this so that this becomes a neutral outcome (i.e. so that those cases are ignored when calculating the Legal Help success rates). If the LSC does not do this, and tries to terminate suppliers contracts where suppliers carry out a high proportion of Legal Help work that goes on to be Certificated work because the LSC has decided to treat all those cases as not achieving a negative benefit for the client, then suppliers will judicially review those termination decisions and they will succeed because to terminate contracts on that basis would be illogical and perverse.
b. As to KPI2 & 3 concerning cost assessment reductions, HLPA members continue to report significant problems with the standard of LSC costs assessments and with the new costs assessment appeals process. 
i. In relation to the former the LSC’s assessors’ decisions are 
1. frequently inconsistent with one another, and are not consistent with public funding assessments conducted by the Court (particularly in relation to enhancements); and,

2. fail to correctly apply the LSC’s own costs assessment guidance – which appears, in part, to be due to a high turnover of LSC staff and poor training.

ii. In relation to the latter, the new costs appeals process is procedurally unfair. In particular:
1. the LSC assessors whose decisions are being challenged make submissions in response to appeal grounds which suppliers do not get to see;
2. the Independent Costs Assessors who determine appeals are not automatically sent a copy of the file – instead they routinely attempt to determine costs appeals without looking at the supplier’s file of papers;
3. the LSC choses who the Independent Costs Assessors are, and choses to use Independent Costs Assessors that who have little or no relevant experience of the categories of law they are considering, or even of carrying out publicly funded work – as a result of which appeal decisions are frequently ill informed and inadequate.
4. suppliers are not routinely sent a copy of the Independent Costs Assessor’s reasons for their decision; but instead receive a second hand account of those reasons communicated to them by LSC assessor whose decision has been appealed.

c. In light of this, HLPA strongly objects to suppliers having their contracts terminated even though they may be providing excellent advice simply because the LSC is assessing down their costs claims by an average of over 10%. Suppliers should not be penalised for the poor quality of LSC costs assessments and the inadequacies of the new costs appeals procedure. 
d. As to KPI5, minimum matter start usage, HLPA is concerned that this provides a further disincentive against suppliers expanding into new areas of social welfare law (and so runs counter to the LSC’s justification for these reforms). It is also unnecessary given the new rules on minimum matter starts set out in this consultation paper (paragraph 4.24-4.29).
99. Second, peer review scores should be used as a KPI. Peer review, whilst imperfect, is the best mechanism the LSC has for determining the quality of advice that is provided. So why are peer review scores not being used? 
100. Third, you suggest that additional KPIs be developed to “encourage the early resolution of cases” (paragraph 8.22). This appears to be entirely inappropriate. Suppliers must give clients advice about whether an early resolution of their case is in their best interests; and that advice should not be overshadowed by a supplier’s concerns that unless it can persuade a sufficient number of clients not to go trial it may lose its contract.

101. Fourth, and in summary, it would be completely inappropriate to use the KPIs in the current contract in any future contract in which compliance with KPIs would be mandatory. If there are to be mandatory KPIs (i.e. KPIs that result in contract sanctions where there is non compliance), they must be genuinely focused on quality, access and value for money. 

Q46.  Would fixed payments based at fixed stages of a certificated case give providers better certainty of cash flow?  Would a simpler process like this reduce providers’ overall administrative costs on a case?  Would there be any disadvantages?

102. Cash flow is a very important issue in the management of a legal aid practice (be it a traditional law firm, law centre or NfP organisation), particularly at a time when borrowing through overdrafts is so precarious.  We therefore welcome any proposal which has a real prospect of improving cash flow.  
103. A system of fixed payments has the potential to achieve this by reducing bureaucracy for the LSC and suppliers.  However we are sceptical that it is possible to devise a system of fixed payments that properly reflects the average work done in a particular type of case.  
104. In the field of housing alone there are many different types of case and each type tends to have a different costs profile.  For example, most applications for Judicial Review are ‘front-loaded’ which means that significant costs are incurred at an early stage in the case.  That contrasts with a non-urgent disrepair case where the build up of costs is usually, but not always, relatively gradual.  
105. In the context of these housing cases alone, without even considering the variables that would emerge with a wider range of civil cases, it is difficult to see how LSC could strike a structure of fixed payments which would properly reflect the work carried out as the typical case progresses.  Before we could agree to the proposal of fixed payments HLPA would certainly wish to see the proposed payment structure.
106. We are not persuaded that there is a significant cost saving to be achieved for suppliers in moving to a system of fixed payment on account.  Most practice management systems are capable of producing a CLS Claim 4 with little intervention from a fee-earner or accounts clerk.  No doubt there would be a significant saving to the LSC but that would only benefit suppliers if that resulted in faster processing of payments on account and payment of final bills.  
107. The potential disadvantage is obviously that the fixed payments do not properly represent the costs incurred at the different stages of the case with the result that proper payment is delayed until the conclusions of the case.  That could be many months or years which would obviously have a critical impact on cash flow.  
Q47.  What categories of law would be appropriate for a revised payment on account system?

108. We think that the issues outlined above would affect most areas of law.  Therefore we do not suggest that any categories of law would be appropriate for a revised payment on account system.
Q48.  Should we limit the standard payments on account to 75% of average costs, in order to incentivise providers to submit final bills?  If we are to pay more, say 100%, what alternative ways can we incentivise bill submission?

109. Given the importance of cash flow for suppliers generally, and particularly in the current recession, we are opposed to the proposal to reduce payments on account to 75% of average costs.  If there is a widespread problem with non-submission of bills where payments on account have been made we suggest that the LSC should discuss the matter with the offending supplier and where appropriate impose sanctions.  The 75% limit could be imposed where there is a history of non-submission but it would be unfair and potentially dangerous to impose it on suppliers as a whole.  
Q49.  Do you have any other suggestions for how we could better align payments to work accrued on civil certificated cases?

110. We are not sure that we understand the LSC’s difficulty.  Suppliers are required to report the costs incurred when making applications for amendment and when requesting payments on account.  If the costs are reported accurately there should not be a great discrepancy between the costs claimed on account and those claimed/reported at the conclusion of the case.  
111. However, accepting the possibility that costs are not accurately reported, we would again favour discussion with ‘offending’ suppliers rather than a blanket approach.  
Initial Impact Assessment
Q.50. Do you consider that the impacts on experts are justifiable in ensuring sustainable access to legal services for clients? 

112. We have identified above (Q40) a potential problem with cancellation fees in respect of surveyors, EHOs and others (e.g. engineers) carrying out inspections of clients’ homes in housing cases. There is already a very limited pool of such experts prepared to work under the legal aid scheme, because there is a high demand for their services in the private sector where there are better rates of remuneration (and not just in relation to privately funded litigation, but more generally, e.g. in relation to construction projects). So unless the LSC is very careful in making changes (and in responding quickly if those changes have unexpected effects), then, yes, there is a risk of an unacceptable detrimental effect of access to justice for housing clients.
Q.51. Do you have any comments on any prospective impacts of these proposals on clients or providers? 

113. Yes, we think the proposals with have a significant detrimental impact on the supply of legal aid housing advice and representation which the initial impact assessment simply does not grapple with because it makes entirely unrealistic assumptions about provider behaviour – and presents an entirely different picture to that given by LSC employees at workshops and elsewhere about the impact of these proposed reforms (and where it has been said the LSC expects a reduction in the number of civil suppliers of around 1/3 as a result of these proposals). 
114. The Initial Impact Assessment predicts a 10% reduction in the number of housing suppliers as a result of these proposals (table 1). However that prediction is hopelessly optimistic:
a. It assumes that every housing supplier who has commenced 75 or more Legal Help cases in the last year will either expand or join consortia (Impact Assessment, paragraph 5.18). Whereas in reality, very few suppliers will expand (for the reasons set out in response to Q4) and many housing suppliers will not be able to form consortia because of the mismatch of housing, and debt, and welfare benefits contracts in many procurement areas. 

For example, in the London Borough of Southwark there are currently 13 housing contracts, 4 welfare benefits contacts and 1 debt contract. The only debt contract is held by an organisation who also holds a housing and welfare benefits contract and so has no incentive to form a consortium with anyone. So either the 12 other housing contractors expand (which is unlikely) or legal aid users in Southwark will experience a 92% reduction in the number of housing contracts.
b. It assumes that every housing supplier who has commenced 75 or more Legal Help cases in the last year currently doing non certificated housing work will employ a housing solicitor or form a consortium (i.e. because all housing providers are to be required to carry out both controlled and certificated work). Yet the reality is that the organisations who this will affect – small nfps – and just as likely to decide walk away from providing legal aid housing advice because of the expense and uncertainty in finding and employing a housing solicitor or in trying to find a willing consortium partner.
c. It appears to ignore the other proposed changes to contracts from 2010, for example making compliance with KPIs mandatory, changes to payments on account etc.
d. It appears to ignore the impact of the proposed new rules for determining the spread of funding between different social welfare law categories in each procurement area so as to match the national average, rather than the historic spread within each procurement area (main consultation paper, paragraph 5.60-1). With the result that in areas where the historic spend on housing law provision has been higher than the national average spend, there will be a cut the funding for housing advice and representation in that area. 
e. It ignores the impact of the recession and the impact this will have on suppliers’ ability to borrow and on the income suppliers receive from non legal aid sources (and hence their ability to cross subsidize their legal aid work).

f. It ignores the impact that the LSC future plans to have only one, price competitively tendered, social welfare contract per procurement area will have on supplier behaviour at this point. In particular that many suppliers will ask themselves why it is worthwhile taking steps to meet the new contract requirements if the majority of social welfare law suppliers will lose their contracts in any event at some point over the next 3-4 years – and that many suppliers will decide that it is not and will leave the legal aid system at this point.
115. As a result of the above this Initial Impact Assessment is fundamentally flawed, and unless it evolved to adopt a more realistic set of assumptions about supplier behaviour in response to these reforms it will provide a very weak foundation for demonstrating compliance with the LSC’s statutory equality duties.
Q.52. Do you have any comments on any prospective impacts on clients or providers resulting from the introduction of a tolerance bar in actions against the police, education and public law? 

116. No.

Q.53. Do you have any comments on any prospective impacts on providers resulting from the introduction of a limit on the amount of payments on account that organisations may have? 

117. Yes, it has the potential to have a serious detrimental impact on supply and on client access. Please see above for further details of our concerns (Q46).
Q.54. Do you think there will be an impact on clients and providers on the basis of sexual orientation or religion or belief? 

118.  Yes. Those who access legal aid housing advice are likely to be more religiously diverse than the population at large, and will therefore be disproportionately affected by the reduction in the number of housing suppliers, and in the overall reduction in capacity of the legal aid system to provide housing advice and representation (both of which will be an inevitable result of the current proposals). This effect will be particularly pronounced in major urban areas, and in particular in London.
Q.55. Do you have any comments on prospective impacts of these proposals on clients and providers on the basis of ethnicity, gender, age or disability? 

119. Yes. Those who access legal aid housing advice are more likely to be (a) disabled and (b) from BME backgrounds than the population at large, and will therefore be disproportionately affected by the reduction in the number of housing suppliers, and in the overall reduction in capacity of the legal aid system to provide housing advice and representation (both of which will be an inevitable result of the current proposals). This effect will be particularly pronounced in major urban areas, and in particular in London.

120. The proposals are also likely to have a significant detrimental impact on BME firms, because they tend to be smaller and these proposals are all about reducing the number of smaller housing suppliers (i.e., Initial Equalities Assessment, paragraph 5.17 “we are looking to move to fewer larger contracts”). 
Q.56. Do you have any comments on any prospective impacts of these proposals on small firms? 

121. In paragraph 9.3 of Annex E and figure 11, the LSC accepts that small firms are less likely to be able to meet the contracting criteria proposed in this consultation.  In so much that housing law practice has traditionally been done by smaller firms, this is likely to have a negative impact on clients and suppliers alike.
Q.57. Do you consider there to be any adverse impacts on clients or providers in rural communities in the proposals outlined in the consultation paper? Is there anything more that you suggest the LSC does to take account of this group?

122. Yes. The supply of housing advice and representation in rural areas is already very poor. These proposals are clearly aimed at securing that there are fewer housing suppliers, and make it even more important that those who remain have sufficient economies of scale to survive financially. The inevitable result will be a reduction in housing supply in non urban areas. 

123. To take account of this group the LSC should abandon its “bigger is better” strategy, increase remuneration (in particular, through enhanced Legal Help fixed fee payments for outreach work to reflect the additional costs to suppliers in carrying out this work) and abandon the abolition of (a) housing only contracts and (b) Legal Help only housing contracts.
� The dates and figures in the quotation are consistent with our summary of the Causes of Action reports set out above. The 2001 survey was used in the 2004 Causes of Action report; and the 2004 survey was used in the 2006 Causes of Action report. The figure of 37% is as compared with those reporting any problems at all, whereas when expressed as percentage of the total survey sample it is 12%.


� For example by increasing the controlled work hourly rates for welfare benefits and debt (currently set at only £51.70ph in London and £48.75ph outside of London for preparation and attendance work with even lower rates for letters, telephone calls, travel and waiting) and decreasing the exceptional cases threshold or, alternatively, developing a system of graduated fees (for example for welfare benefits appeal tribunal work). 


� HLPA notes that the long term decline in the number of legal aid housing suppliers has continued between March 2007 and March 2008 with a 5% reduction both in the number of housing suppliers, and a 5% reduction in the total number of controlled work housing matter starts (LSC Annual Report 2007/08, Statistical Annex, pp.3 and 4, see � HYPERLINK "http://www.legalservices.gov.uk/docs/about_us_main/ Webstats0708_v2Final.pdf" ��http://www.legalservices.gov.uk/docs/about_us_main/ Webstats0708_v2Final.pdf�). And whilst HLPA notes that the LSC continues to boast that in the recent procurement round it received £47 million worth of bids for £10 million worth on contracts (paragraph 3.3), that figure is meaningless if, as now appears to be the case, many of those bids were speculative and the suppliers who secured the additional matter starts are now unable or unwilling to deliver them. 


� Paragraph 6.7.


� For example see � HYPERLINK "https://www.nellbooker.net/" �https://www.nellbooker.net/� - which is a supplier developed integrated referral system which mirrors almost exactly that recommended in the Causes of Action, p.112-3. 


� HLPA notes that as at March 2008, there were 370 solicitors firms holding housing contracts, but only 136 solicitors firms holding debt contracts and only 126 solicitors firms holding welfare benefits contracts . See LSC Annual Report 2007/08, Statistical Annex, p.3. The same figures for nfps were housing 164, debt 262 and welfare benefits 302.


� It is also particularly unhelpful that it is not at all clear, later on in the consultation paper, if the references to “applicants” and to “organisations” are references to individual suppliers or, where appropriate, to consortia as a whole. For example, in section 6 which deals with bids and selection criteria.


� And it may not just be housing suppliers that the LSC loses; for example many housing suppliers also provide community care advice, albeit not in such a volume that they would decide to continue to provide community care advice if they were no longer in a position to provide housing advice. Many housing possession duty schemes may also collapse, given that it is proposed that suppliers may no longer participate in those schemes unless they hold a housing contract (paragraph 4.21).


� For example in the same way as the LSC is proposing to make it a contractual requirement for family providers in areas in which there are CLA networks to refer to/take referrals from those networks (see Civil Bid Round questions and answers, question 3.7).


�In March 2008 there were 2,692 family suppliers, compared to only 405 debt suppliers and 435 welfare benefits suppliers. 


� i.e. based on the draft Debt Relief Orders (Designation of Competent Authorities) Regulations 2009.





