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About HLPA

Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 
Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 

The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Department, currently the DCLG (Department of Communities and Local Government). 

Most recently it made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgement of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009), responded to the Legal Services Commission’s consultation paper on changes to civil legal aid  remuneration   (May 2009), to the “Review of Civil Litigation Costs : Preliminary Report- the “Jackson Report”(July 2o09), to the DCLG’s “Private Rented Sector    - Government Response to the Rugg Review “ (August 2009) and to the Tenants Services Authority’s discussion paper “Building a New Regulatory Framework” (September 2009). 

The Chair, Vivien Gambling, is an experienced housing specialist and currently works for Lambeth Law Centre. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 
· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform  Group has prepared this communication. This group meets regularly to discuss law reform  issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over 100 practitioners.
 The Response
Introduction 
1 HLPA  is concerned with the issues raised by the consultation paper not least because a significant number of its clients (if not the majority) share the protected characteristics identified by the Bill ( eg from Clause 4, race, disability, age, sexual orientation). HLPA  regrets, therefore,  that it has been unable to respond to this paper as fully as it might have wished. In addition to the time commitments of its members it is currently engaged in dealing with responses to 5 other consultation papers all with October deadlines.  Nor are we are  in a position to deal with every question put. Nevertheless  we  have selected certain issues to respond to and one to raise. It is taken as a given that a public authorities exercise of its housing duties and functions would generally be included in the  scope of the specific duties proposed (subject to the matter raised)
 Replacing Discrete Equality Schemes with Equality Objectives  (Paras 4.18/5.10).
2 We recognise that the proposed process of establishing and reviewing of equality objectives ought to produce  more meaningful and effective results  than the devising of and publishing of equality schemes have hitherto, subject to our comments below. 

3 We consider the  proposals at para  5.10 should be more prescriptive. The development of equality objectives is key to compliance with the Equality duty.  The questions posed should  be asked. It should not be left entirely to the public authorities how to develop their equality objectives as the expression “ the public body may find it helpful to ask questions such as…” seems to suggest. For example, the  public authority should investigate whether there is evidence of unlawful discrimination, harassment or victimisation  from the relevant sources available- statistical analysis, consultation, interview of complainants etc, and similarly the impact on different groups, and draw conclusions from it as to the steps to be taken to deal with the results of the investigation. Strong guidance as to a tighter framework for this purpose would assist public authorities with compliance.

 Review and Consultation
4 We note the proposals that public bodies should set out the steps to be taken to achieve the equality objectives over a three year period (para 5.11), to report annually on progress (para 5.15), and to review the objective every three years. 
5 We agree with those proposals, The review should enable the public authority to consider the progress it has made and whether the objectives require modification, alteration or extension. We add that the review should undertake the same or similar evidence gathering exercise as was used to establish the objectives. Also  the report should be published widely ( including on website), reported (to newspapers including local) and sent to those persons or organisations known to be interested. Comment should be encouraged in order to assist in the review  (including e-mail reply)The public authority could propose or set up meetings to discuss  the report with the recipients. This could include public meetings  accessible to members of the protected groups.  

6 We also note the proposal for a specific duty requiring public bodies to take reasonable steps to consult interested organisations and persons at the development and review stages, particularly with protected groups (Part E and para 5.28). We agree  and make the same suggestions  as in relation to the annual report.

 Equality Impact Assessments
7 We understand the proposal not  to require equality impact assessments but  instead to” demonstrate outcomes and impact in a transparent manner “(paras 4.24/4.25) – presumably by the process set out above. While we do not disagree with that in view of the proposals referred to above, we think it should be made clear that this does not reduce the  depth of the investigative exercise.

   Equality Training

8 We are concerned at the proposal not to require equality training  but for it to be voluntary (para 4.26). We acknowledge that such training is not always as effective as it should be. However that is more to do with the content of courses rather than the principle of whether it should be given.  We consider that it would be an unusual organisation that would not benefit from such training in addition to equality practice being required in the workplace on a day to day basis. We recommend that equality training be required of public authorities  (as it currently is in relation to Race Equality).

 The Equality Bill, Lewisham LBC v Malcom and Disability Discrimination 
9   The Explanatory Note to (now ) Clause 15 (originally Clause 14 )  of the Bill described it as “ re-establishing an appropriate balance between enabling a disabled person to make out a case of experiencing a detriment which arises because of his or her disability and providing an opportunity for an employer or other person to defend the treatment” following the case of LB Lewisham v Malcom [2008]  UKHL 43, 3 WLR  194. 
      10 We note that Clause 15 does not entirely restore the pre-House of Lords  Malcom 
            position as 
(1) it is to be specifically provided that there can be no discrimination if the  alleged discriminator  was unaware of the disabled person’s disability (clause 15 (2)                      
(2) the specific and exclusive list of justifications for discrimination found at s 24 (3) of the Disability Discrimination Act 1995 it appears will go leaving a general test of proportionality (which, otherwise, we would welcome as a model  particularly in  respect of possession cases where no other defence is available)
11 However our main concern is the scope of the Bill so far as housing is concerned. It is noted that none of the examples given in the Explanatory Note are housing specific. The housing specific provisions are in Part 4 clauses 31-36 with eviction specifically included at s 34 under the  heading “management”. We observe that clause 31 (3) states “This Part does not apply to the provision of accommodation if the provision (a) …. (b) is for the purpose only of exercising a public function or providing a service to the public or a section of the public” For the definition of a public function reference is made to the Human Rights Act  1998 (Clause 31 (4) and 30 (4)) presumably to the definition of public authority at s 6 (3) (b)).

12 The 1998 Act does not define “public function” which to date has been the province of case law. However in allocating or securing  accommodation local housing authorities would certainly appear to be exercising public functions under Parts 6 and 7 of the Housing Act 1996  and  so would appear to be exempt from the proposed provisions of the Bill. This would considerably reduce its effectiveness if correct.

13 It may be these matters should more properly be raised elsewhere but we take the opportunity of raising them now.

Conclusion
14  We hope these comments  are helpful.
David Watkinson 

(HLPA Executive Committee Member & Convenor of HLPA Law Reform Working Group)
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