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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.

The Chair Vivien Gambling is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

This response has been prepared by the HLPA legal aid working group. This group meets regularly to discuss legal aid issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place very two months.  The main meetings are regularly attended by over one hundred practitioners.

Background

1. The LSC has invited views from lead representative bodies on the proposals set out in the ‘File Assessment: The Process’ paper. This response sets out HLPA’s views on what is being proposed.

2. The views in this papers should be considered in the context of:

· HLPA’s responses to: Legal Aid: A Sustainable Future; The Preferred Supplier Scheme: A Consultation Paper; the draft Unified Contract; and, the Independent Peer Review consultation; and

· HLPA’s fundamental opposition to both national fixed fees and price competitive tendering, both of which, in HLPA’s view, will have a severely prejudicial impact on the ability of those in housing need to secure good quality, specialist housing advice and representation throughout the country.

3. In addition to considering the information in the File Assessment paper, HLPA has been provided with a copy of the proposed file assessment quality for criteria for housing. HLPA is grateful for this and we have commented briefly on those criteria within this paper.

4. HLPA has not had sight of any of the reports and data (referred to at paragraph 1.5 of the File Assessment paper) that was collected when these new file assessment procedures were developed and piloted. It is difficult to properly evaluate these proposals without that information. HLPA would request that that this information is now made available. 

HLPA’s core concerns about these file assessment proposals

5. HLPA’s core concerns about the proposed file assessment process are that:

a. Whilst, at present, it is suggested that there should be a £50,000 threshold for using the file assessment quality process in place of peer review
, HLPA is concerned that that threshold will rise and that the independent peer review process (of which HLPA is strongly supportive) will be significantly undermined. 

b. HLPA believes that the introduction of the file assessment quality process in place of universal peer review (i.e. peer review for all suppliers in all categories) means that those who will be allowed to take part in price competitive tendering will not be competing on equal terms and HLPA is concerned that those who are not providing competent advice may prevail in the bidding process
.

c. The file assessment processes described in the paper are hugely bureaucratic and resource intensive (for both the LSC and suppliers) yet there is no attempt to cost the proposals within the consultation paper
.

d. Despite its significant potential cost, the file assessment procedures set out in the paper tell the LSC very little that is of any real value about value for money and the quality of advice and representation that is being provided.

e. These proposals unnecessarily delay the introduction of and the availability of the (limited) advantages of preferred supplier status.

6. HLPA believes that the file assessment process set out in the consultation document is misconceived and should be fundamentally revised and re-consulted on before any steps are taken to implement them. 

HLPA’s response to the specific proposals

Paragraphs 1.1 to 2.20: the genesis of the current proposals

7. Lord Carter stated in his final report that:
“There should be a minimum standard of quality for all legal aid practitioners assured through peer review. The process of reviewing and assessing the quality of individual suppliers should begin immediately and be completed by April 2009 at the latest”.


And that:

“All suppliers wishing to undertake work should pass a strict quality threshold. The standard for that threshold for solicitors’ firms should, in the first instance, be based on a peer review assessment managed by the Legal Services Commission”.

8. HLPA is concerned that although peer review was placed at the heart of the current raft of legal aid reforms by Lord Carter, the LSC now seeks to introduce a significantly inferior quality control mechanism with the result that, if competitive tendering on price is rolled out, barely competent suppliers will prevail.

9. The failure to introduce universal peer review cannot be for want of willing peer reviewers. Some of HLPA’s most experienced members have reported putting themselves forward to become housing peer reviewers. They have been told that the LSC is not recruiting.

10. HLPA is concerned that the LSC is backtracking from universal peer review on the grounds of cost
. HLPA believes this approach is misguided.  Tick box file assessments by those without any specialist legal knowledge of housing law do not provide the LSC, or more importantly clients, with any meaningful information about the quality of the advice and representation being provided. It is a false economy.

11. Finally, HLPA’s members remain unconvinced of the benefits of securing preferred supplier status, not least given the anecdotal evidence of the limited benefits achieved by those who participated in the preferred supplier pilot. The LSC must have rigorous methods for identifying good quality suppliers – but when good quality suppliers have been identified, the LSC needs to develop some respect for the professional judgments of practitioners and stop trying to micro manage or second guess every aspect of their decision-making.

Paragraphs 4.1 to 4.37 and Appendix 1: File Assessment Value for Money (‘FAVFM’)

12. Value for money cannot be assessed without the assessor being in a position to assess the value of the relevant output.  As a result the description of this first stage of the assessment process as an assessment of value for money is a misnomer.

13. It is suggested that the value for money criteria to be applied by the LSC caseworkers are objective and do not require specialist legal knowledge. That is not sustainable. Many of the criteria are highly subjective, for example:

i. whether the sufficient benefit test was met throughout the life of the file;

ii. whether an application for Legal Representation was submitted at the appropriate point in the case;

iii. whether the work remained in scope throughout the life of the certificate;

iv. whether devolved powers were exercised appropriately; and,

v. whether it was reasonable to carry out the work that has been claimed in a controlled work case.

14. HLPA’s members have extensive experience of similar criteria being applied by the LSC’s caseworkers and those experiences are overwhelmingly negative
. 

15. Although the consultation paper refers to a pass/fail rating system, no information is provided within the consultation paper as to the relevant pass threshold. It is difficult to comment on the value of this procedure if that information is not disclosed.

16. The review process for challenging fail ratings is inadequate. Given the highly subjective nature of the criteria, the right to request a re-assessment by another LSC caseworker, also without any specialist legal knowledge, followed by no further right of appeal is hugely problematic. 

17. The LSC accepts, in the context of costs assessments where similar value judgements are made, that there must be a right of appeal to an independent reviewer or adjudicator. Given the much greater significance of a fail rating following a FAVFM assessment, an independent right of review or appeal is critical
. 

18. HLPA is concerned that there are no assurances that adequate resources will be dedicated to this first stage of the file assessment process. HLPA is concerned that given the LSC’s operational budget is to be significantly reduced, a bottleneck will build up as suppliers seek to jump through this first hurdle to preferred supplier status. 

19. The LSC is currently struggling to perform its core functions effectively. In such circumstances it makes no sense for the LSC to introduce a new tier of decision-making and bureaucracy that achieves so little. 

Paragraphs 5.1 to 6.8 & Appendix 2: File assessment Quality (‘FAQ’)

20. HLPA notes that the FAQ “scoring framework” removes any distinction between competence (peer review category 2) and excellence (category 1) and with it any incentive for excellence in the provision of housing advice and representation. 

21. HLPA further notes, with some considerable concern, that the LSC is now opening the way for suppliers with a FAQ score of level 2 (so an assessment by someone without any specialist experience in housing law that a supplier is just about competent), to participate in price competitive tendering, without having become preferred suppliers, and to bid against suppliers who have undergone full peer reviews and achieved category 1 or 2 peer review scores for their housing work. Those who have aspired to excellence cannot compete on price within such a system, they will drop out of the system and clients will suffer.

22. The LSC’s current position is that FAQ assessments will be used in place of independent peer review where the total value of the suppliers legal aid work in housing law is less than £50,000. HLPA has two concerns. First, no explanation has been given as to how that the £50,000 threshold will be calculated. Second, and more fundamentally, HLPA believes that as soon as the principle of universal peer review is lost, the LSC will find it difficult to resist increasing the £50,000 threshold with the result that peer review will steadily become less and less relevant.

23. HLPA is greatly concerned about the proposed use of non-independent, LSC caseworkers without any specialist legal knowledge to assess quality. The LSC clearly anticipates huge discontent about this given the care that is taken within the consultation paper to assert the expertise of these proposed file assessors. But the fact remains that whilst these file assessors may be trained in assessing files, they have no specialist legal training. As a result, the suggestion that they can be expected to make meaningful assessments of the quality of advice provision is unsustainable.

24. Having now seen the draft housing file assessment quality criteria it is clear that, despite assurances that the LSC caseworkers will be applying objective criteria and will not be asked to make “legal judgements in areas such as the accuracy of the advice or the legal approach given”, that is not what the criteria require.

25. The most obvious example is that each of the housing checklists start by asking the file assessor to “consider to what extent the advisor has correctly identified the client’s status in the property”. Anyone who knows anything about housing law knows that it is wholly unrealistic to expect non housing specialists LSC caseworkers to assess whether practitioners have correctly determined a client’s status in the property. For a residential tenant the possibilities include assured shorthold, introductory, secure, protected, full assured, demoted, unprotected, excluded, long leaseholder and many others – and working out the correct status requires considerable expertise.

26. It may be that in response to that criticism the LSC will amend this question to “consider to what extent the advisor has considered the client’s status in the property” to bring it in line with most of the other questions on the checklists which are expressed in similar terms. But these kinds of questions tell the LSC nothing about the quality of the advice being given. They simply assess whether a practitioner appears to be asking some of the right questions. They say nothing about whether the practitioner has got any of the answers to those questions right, and they exclude many other questions which in any given case the advisor must address to provide competent advice. An incompetent advisor could pass with flying colours – and potential for this devalues the entire process.

27. HLPA is also concerned about the LSC’s failure to acknowledge the inherent conflict of interest that arises with a move from a process whereby quality assessments are conducted by independent assessors (i.e. peer review) to a process where quality assessments are conducted by non-independent LSC caseworkers. 

28. This is hugely problematic. The LSC cannot wear all the hats. The LSC appears to increasingly see its primary role as a purchaser of legal advice widgets for the lowest price. That creates a clear and obvious tension with the importance of ensuring that vulnerable people can access effective, rather than simply the cheapest, advice and representation.  

29. Independent peer review was seen as central to these reforms for that reason. The alternative that is now being put forward has no way of reconciling these competing tensions and, as such, it is an extremely worrying development given HLPA’s commitment to preserving access to good quality housing advice for some the most vulnerable people in our society.

30. Finally, HLPA would repeat its concerns that the LSC does not appear to have the resources to implement FAQ assessments. The LSC needs to lose over a 1/3 of its existing workforce and shave £30 million off its operational budget. How much is it going to cost to implement FAQ assessments and where is that money going to come from? Where are the FAQ assessors going to come from and how many are going to be appointed? How is the LSC going manage this process to ensure that bottlenecks do not build up as practitioners compete to surmount this further hurdle to achieving preferred supplier status? 

HLPA

5.3.07

� There is, unhelpfully, no attempt to quantify the number of suppliers who would be affected given the current proposed threshold within the paper.


� HLPA notes that the possibility that price competitive tendering will come into place before the preferred supplier selection process has been completed (and therefore before all suppliers bidding for housing contracts have had their housing provision subjected to a peer review) is raised in the footnote on page 11.


� This at a time when HLPA’s members report widespread problems in the LSC delivering its core functions competently and prior to a proposed reduction in the LSC workforce from 1,600 to 1,000 and a proposed reduction in the LSC’s budget by £30 million over the next 4 years.


� p.3


� p.56


� Although if universal peer review has been costed, and that cost has been compared to the cost of what is now proposed, it is noted that the LSC has chosen not to make that information available in this discussion paper.





� For example, some of HLPA’s members are currently reporting enormous difficulties in relation to costs assessments conducted by the Commission’s Newcastle Office, where LSC assessors, with no particular legal knowledge, try to apply comparable criteria. Requests for appeals have escalated, backlogs are increasing, there appear to be inadequate resources available to address those backlogs, and practitioners are diverted away from providing advice and representation as they try to negotiate their way through time-consuming and expensive appeal procedures.


� And in the LSC’s interest given that suppliers who fail are very likely to litigate against the LSC if no other mechanism for resolving these disputes is put forward.





