


[image: image1.png]



A Response to the Government Equalities Office Consultation Paper :

“Equality Act 2010: The public sector Equality Duty: Promoting equality through transparency”     

November  2010

Contact Details: David Watkinson (HLPA Executive Committee Member & Convenor of HLPA Law Reform Working Group)

Address:  57-60 Lincolns Inn Fields,  London, WC2A 3LS

Telephone No: 0207 993 7600

Email: davidw@gclaw.co.uk
Web: www.hlpa.org.uk
About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance). HLPA’s Responses are available at www.hlpa.org.uk.

Over the past year, HLPA has responded to: (i) the Tenant Services Authority Discussion Paper “Building a New Regulatory Framework” (Sept 2009);  (ii) Communities and Local Government Consultations:  (a) The Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2009 (October 2009); (b) “Fair and Flexible: draft statutory guidance on social housing allocations for local authorities in England” (Oct 2009); (c) “The Government Response to the Rugg Review (Aug 2009) (d) “Lender repossession of residential property: protection of tenants” (Oct 2009); (iii) “The Mayor’s Housing Strategy” (Jan 2010); (iv) the Legal Services Commissions consultation papers (a)  “Phase 1: Civil Fee Schemes Review” (May 2009)  and (b) Legal Aid: Refocusing on Priority Cases (October 2009) ; and (c) the “Review of Civil Litigation Costs: Preliminary Report- the “Jackson Report”(July 2o09) (v) Ministry of Justice : Orders for Sale Consultation February 2010  , and “Mortgages : Power of Sale and Residential Property March 2010 (vi) FSA “Mortgage Market Review January 2010.

HLPA made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgment of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009). 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform Group has prepared this communication. This group meets regularly to discuss law reform issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over 100  practitioners.
The Response

Introduction 

1. First of all, we thank the Government Equalities Office for inviting us to respond to this paper. Secondly, as when we responded to the Equalities Office’s paper Equality Bill: Making it work, Policy proposals for specific duties, June 2009 HLPA is concerned with the issues raised by this consultation paper not least because a significant number of its members’ clients (if not the majority) share the protected characteristics identified by the Act (eg from Section 4, race, disability, age, sexual orientation). Although we are not in a position to deal with every question put, we have selected certain issues to respond to.

Question 1 – Comments on the proposals for data reporting. Does draft regulation 2 Annex 2 accurately reflect the aims of the policy described in paras 5.2-5.9 of the paper?

2. First as to the policy itself, we are concerned that the thrust of the policy appears to be that holding public bodies to account in relation to compliance with the general equality duty seems to depend on two factors:

(1) an expectation that the public bodies will be publishing data “broad enough to give the public a full picture of equality …in public service provision” and on the basis of “best practice rather than minimum compliance” (para 5.8) and 

(2) “third parties, such as community groups and equality campaigners” analysing the data, drawing conclusions about what has been achieved and applying “public pressure to drive a faster pace of change” (5.3/5.8).   

3. We consider that the Government itself has a responsibility to monitor and investigate as to whether public authorities are complying with the duty and draw conclusions as to whether further intervention is necessary. For example, the paper does not state what steps the Government would take if the expectations referred to were not met. With the best will in the world, and assuming compliance with the Public Data Principles (5.3), community groups do not, as a general feature, have the expertise to engage in data analysis, the resources to do so, or the resources thereafter, to lobby public bodies if failures in compliance appear (or indeed any power to require “public bodies” to listen to them).  The resources available to them, for example, government including local government, and private funding, are likely to be even more of a problem at the present time and in the foreseeable future. Also, by definition, the majority of “protected characteristics” are shared by minorities, which reduces the public interest and support needed to make analysis and pressure effective.

4. We consider that the “holding to account” by these means will be patchy at best and overall inadequate. If the Government’s intention is to rely on third parties to ensure compliance (other than that achieved by litigation, which in itself required resources) then we consider that approach flawed.

5. On the regulation itself (Annex 2), if the information to be published is to include “assessments of the impact” of “policies and practices” (2(2)(b)(c)) we think it should be made clear in the regulation that the public body should set out what its policies and practices are. 

6. In addition, para 5.3 of the paper refers to the publication of equality data relating both to the workforces of public bodies and to the services they provide. The public bodies our clients and ourselves chiefly deal with, as “users of services” are local government and associated bodies (eg ALMOs), and central government, to some extent. Reg 2(2)(a) requires the publication of information “relating to the protected characteristic of… employees”. We think that, in the interests of information relevant to compliance, it should include the protected characteristics of service users (eg those who apply for accommodation as homeless) as well. It may be that is intended to be included in the information published under reg 2(2)(b)(c), but for the sake of clarity, we consider that should be made explicit.

7. Also the assessment of “practices” we think should include data about the manner in which services are delivered. A service, eg reception and interview, may well be provided but the sensitivity with which it is delivered, considering the nature of the protected characteristic, eg disability or gender can be deficient. We note the sources of data at para 5.6 of the paper and we are not convinced that this aspect has sufficient emphasis – “data about complaints” requires a complaint to be made which is unlikely to be a “users” first priority.  We would like to see this aspect emphasised, though that, if not explicit in the regulations, could be by guidance in addition.

8. As to para 5.7 and reg 2(2)(d) we are concerned at the Government’s approach that because “most public bodies” should “from time to time” engage with people from protected groups “in order to carry out the general duty” therefore a specific duty to carry out types of engagement work is not needed. In our view, while the bodies who do carry out engagement work may not need a specific duty, those who do not certainly do, in order to enable them to comply with the equality duty. We would like to see such a duty included in the regulations, even if the manner in which it is done is left to the public authorities.

9. Further, and in addition to the last paragraph, it would appear from reg 2(2)(d) that the public body is only required to publish details of the engagement that it has undertaken.  We consider that the fact that it has not undertaken any engagement should also be clearly stated, and with reasons why not.    

Question 2 - Comments on the employment reporting proposals. Does draft regulation 2 accurately reflect the aims of the policy described in paras 5.10-5.11 of the paper?

10. HLPA does not have specialist expertise in employment matters. However we would point out that para 5.11 seems at odds with the thrust of paras 5.2 – 5.9. If the collection of data and the publication of assessments is to be the means by which public bodies are to be held to account, then not to “routinely collect data on…issues such as religion or sexual orientation” would appear to undermine that. The draft regulation does not make this distinction, and we think, correctly.   

Question 3 - Comments on transparency proposals. Does draft regulation 2 accurately reflect the aims of the policy described in paras 5.12-5.14 of the paper?

11. Our comments are at paras 2-9 above. In addition, as the GEO and Government will know better than us, many services provided by public bodies, and which they are obliged to provide, are contracted out to private providers (eg inquiry and even decision–making allocation and homelessness functions - Local Authorities (Contracting Out of Allocation of Housing and Homelessness Functions Order SI 1996/3205)). We consider contracted out services should also be included in the assessments. Not to do so would severely limit their effectiveness, in our view.

12. With all that said we welcome the proposal for the regular publication of assessments and that that be done annually.

Question 4 - Comments on the proposals for setting equality objectives. Does draft regulation 3 accurately reflect the aims of the policy described in paras 5.15-5.16 of the paper?

13. Unfortunately we consider that the draft regulation does not reflect the paper. The paper states the aim of requiring public bodies to set “equality outcome objectives”. The regulation only requires it to publish one objective. There are eight protected characteristics. We do not see how one objective could address the issues relating to them all, without being so wide as to make it impossible or extremely difficult to measure, contrary to the avowed intention of the regulation (3(2)(ii)). We note the difference between this proposal and that contained in 5.11 of the June 2009 paper which did not limit the number of equality objectives to be set. 

14. If the aim is “meaningful scrutiny by citizens or other interested groups” who will be able tell from the data “whether a public body is achieving what it sets out to achieve”, then we consider “one or more” should be excluded from the regulation where it appears.

15. We welcome the statement that the Government expects public bodies to incorporate the equality approach “within their transparency agenda as part of business as usual organisational planning, setting objectives and reviewing them” (5.16). We would like to see that in the regulations, or if not, in guidance.

Question 5 - Comments on the proposals in Chapter 5(5.17-5.22) on reducing the burdens on public organisations

16. We have set out above our position on the Government’s apparent reliance on third parties to achieve compliance with the Act by public bodies. We understand the Government’s attitude towards setting “top down targets or national equality priorities”. We are concerned however, that not to do so will downgrade the importance that should be attached to the Act in the eyes of local authorities, in particular to the disadvantage of the vulnerable identified by it. In that context we are equally concerned by the proposal to remove the reporting duty in relation to disability on the Secretaries of State (5.22/5.23). As the paper itself observes “Disability stands apart as a protected characteristic because of the many complex and distinct barriers facing disabled people”.

Question 6 - Comments on the transition proposals @ paras 6.1 – 6.2

17. We agree with the proposal that public bodies have one year from the coming into force of the general equality duty (anticipated 1st April 2011) before they are required to carry out the duties of publication in the proposed regulations.

Question 7 – Comments on proposed list of additions to the list of public bodies upon whom specific duties can be imposed (paras 7.7 -7.12 annex 5)

18. Following the Court of Appeal judgment in R (Weaver) v London & Quadrant Housing Trust [2009] EWCA Civ 587 and the subsequent refusal of permission to appeal to the Trust by the Supreme Court on 5/11/2009, we propose that housing associations (or registered private providers of social housing – s70 Housing and Regeneration Act 2008) should be included, at least in respect of their public functions. They are now virtually equivalent to local authorities as substantial housing providers, and there would appear to be no good reason why they should be excluded. 

19. Similarly ALMO’s (Arms Length Management Organisations) or TMOs (Tenants Management Organisations) could be considered for inclusion although it is appreciated that they are not independent bodies from the local Authorities on whose behalf they manage housing. 

Question 8 - Comments on the bodies proposed not to be subject to specific duties (paras 7.13/ 7.14 Annexes 4 and 5) 

20. We have no comment 

General Questions 9-12

21. We have no further comments

Conclusion

22. We hope these comments are helpful.

David Watkinson, Barrister, Garden Court Chambers 

Annabel Kennedy, Solicitor, Fisher Meredith LLP    

10th November 2010
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