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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk.

Over the past year, HLPA has responded to: (i) the Tenant Services Authority Discussion Paper “Building a New Regulatory Framework” (Sept 2009);  (ii) Communities and Local Government Consultations:  (a) The Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2009 (October 2009); (b) “Fair and Flexible: draft statutory guidance on social housing allocations for local authorities in England” (Oct 2009); (c) “The Government Response to the Rugg Review (Aug 2009) (d) “Lender repossession of residential property: protection of tenants” (Oct 2009); (iii) “The Mayor’s Housing Strategy” (Jan 2010); (iv) the Legal Services Commissions consultation papers (a)  “Phase 1: Civil Fee Schemes Review” (May 2009)  and (b) Legal Aid: Refocusing on Priority Cases (October 2009) ;  (v) the “Review of Civil Litigation Costs: Preliminary Report- the “Jackson Report”(July 2o09) (vi) the Ministry of Justice CP55/o9 Mortgages : Power of Sale and Residential Property (March 2010)  ;   

`

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform Group has prepared this communication. This group meets regularly to discuss law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over 100 practitioners.
Introduction

NB all paragraph references are to the consultation paper (CP) unless otherwise stated 

1 This response deals with the first part  of the CP only-that concerning arrears. The relevant  experience of HLPA members is  in defending mortgage possession proceedings on the grounds of arrears. We have an interest in the regulation of the arrears aspect. We do not consider that our experience of financial regulation is such that we can make a meaningful response to the 2nd part

2 However, as we commented in our response to the Ministry of Justice Paper in March 2010 referred to above,  we consider that these  consultation papers  are  no substitute for a comprehensive overhaul of residential mortgage law 

3 At present it seems consideration is taking place piecemeal. We note this paper appears to be one of 5 recent  consultation  exercises taking place in relation to mortgages. We refer to  the DCLG Lender repossession of residential property: protection of tenants Oct 2009, the FSA  on Mortgages concluded 15/2/10,  the Ministry of Justice Orders for Sale Consultation 5/2/10, and the already mentioned Ministry of Justice CP55/09 in addition to this paper. This activity points to the need for a comprehensive review.

Further introductory Comments
4 The CP seeks comments in relation to proposals to change the MCOB rules under which borrowers in arrears should be treated and secondly changes to the regime regulating mortgage arrangers and advisers. outside the terms of reference of the Committee. 

 5 The MCOB rules seek to ensure ‘good practice’ in the handling of arrears and repossession action by lenders under ‘regulated mortgage contracts’ within the meaning of the Financial Services and Markets Act 2000. These therefore cover the majority of mortgage lending to home owners. As the Paper notes at para 1.2 borrowers are not being treated fairly when they fall into arrears. The general thrust of the Paper’s proposals to address this is to be welcomed. Imposing ‘good practice’ should not be seen as an onerous requirement and the FSA’s initiative is to be welcomed.

 6 The Paper’s Overview notes also the current proposals to consider the transfer of regulation of secondary lending from the Office of Fair Trading to the FSA and suggests that it may well be appropriate following this for similar practices to apply to these loans as they do to existing ‘regulated mortgage contact’s. The simplification of the regulatory regimes can only be welcomed. We do however consider that there is now, and this would remain even if the FSA was to become the sole regulator of residential mortgage lending, a mismatch between the controls on arrears handling through FSA regulation and the more limited powers available to the courts to control a lender’s arrears handling through possession proceedings by virtue of the Administration of Justice Acts and the Consumer Credit Act. We believe that efforts should be made to seek to combine the regulation so that in possession proceedings an infraction of the FSA’s requirements can have implications within the possession process. We suggest that a court should be allowed to have regard to an MCOB infraction when exercising its discretion in mortgage possession proceedings . At present it is very unlikely that a court would  delay proceedings to allow a borrower to seek to challenge arrears recovery through the provisions of the 2000 Act.

 Responses to THE CONSULTATION QUESTIONS  
Q1
Do you agree with ouyr proposal to clarify our requirements to prohibit lenders from levying an arrears charge where customers have a performing arrangement to repay the arrears in place?

It is hard to justify the levying of a monthly arrears charge when a borrower is complying with an agreed arrangement to pay arrears by instalments over a period of months. The additional cost to the lender of the missing receipt of monies reflected in the arrears is in any event met by additional interest being charged. Only where such an agreement has been broken can it be reasonable to charge the borrower for work necessary to address the default under the agreement.

Q2 Do you agree with our proposals to convert current MCOB guidance to rules?

The CP observes from the FSA’s thematic reviews that ‘ … firms were often too quick to take repossession action, focusing too strongly on recovering arrears without reference to the borrower’s individual circumstances’ and ‘some firms explored very few forbearance option before taking legal action against borrowers’[para 4.6]. Converting and improving existing MCOB evidential and guidance provisions into Rules will give borrowers additional protection from an early and not carefully considered decision to seek possession when other options may well still be viable. It would also allow in an individual borrower’s case for the Financial Ombudsman Service to have some threshold against which to assess a borrower’s complaint. It has to be remembered that the discretion available to the court, in particular under the Administration of Justice Acts, is very narrow in scope. As the CP notes the proposal would ‘help ensure that firms are adopting a reasonable approach to borrowers in payment difficulties in practice and not just including these requirements within their policy and procedures.’ [para 4.9].
Q3  Do you agree that regard to government schemes should be included as a potential forbearance option?

We agree that the various government schemes to assist defaulting borrowers must be options to which a lender must have regard when dealing with a borrower in arrears. Clearly it would not be reasonable to expect a lender to have to consider eg Homeowners Mortgage Support scheme if it has not agreed to participate in that. However expressly the MCOB Rule should require a lender to have at the very least regard to the other government initiatives (eg Mortgage Rescue scheme or Support for Mortgage interest (ISMI) when considering how to address the borrower’s arrears. Additionally 13.3.4.R should be amended to require a lender who has decided to reject any or all of the options to give (without request) the borrower written reasons for rejecting an option. This would give the borrower the opportunity of understanding the lender’s reasoning and could result in the borrower being able to address those concerns. This would also give the FOS and potentially the court the option of assessing the merits of the lender’s decision. It is noted that the CPR Mortgage Arrears Protocol does require the lender to give reasons for various decisions and parity of approach should follow. 
The CP’s point at Para 4.11 namely that the conversion of the Guidance to a Rule would lessen lenders willingness and ability to enter into restrictive securitizations which restrict the flexibility that a lender feels that it may have in assisting a borrower in arrears is a good one.
Q4  Do you agree with our proposal to use guidance to clarify our current requirements prohibiting the inclusion of arrears charges and accrued interest on the charges within ERCs?

We do not comment on this proposal.

Q5  Do you agree with our proposals to implement record-keeping requirements for telephone calls?

Given the widespread use of the telephone as a means of arrears management and often the intensity of its use we agree that the recording of telephone calls is appropriate. It can only be of benefit to the lender in terms of its staff quality assessment and protection against unjust accusation by borrowers. From the borrowers’ prospective it can help ensure that unreasonable pressure is not exerted by lenders.
We suggest that if the proposal is to record calls for a relevant time period  that be reckoned  from the first call rather than the first missed payment 

Q6  Do you agree with the extension of the period for all arrears records from twelve months to three years?

We believe that this is a sensible proposal given that litigation can often commence a number of years after arrears first occurred.
Q7  Do you agree with our proposal to clarify our current requirements for borrower payments to be allocated to paying off arrears before charges?

This seems a sensible proposal as it will take the borrower out of arrears more quickly than would otherwise be the case and in appropriate cases reduce the financial burden to the borrower. It is also consistent with the approach taken in cases where a claimant borrower receives help with mortgage interest through ISMI where the level of interest received from government exceeds the contractual sum due. Under Social Security (Claims and Payments) Amendment Regulations 2010 SI 796 the excess is statutorily treated as discharging any arrears  before being used to discharge any liability to pay capital or any other sum payable by the borrower to the lender eg charges.
Q8  Would our proposals to change the rules affect firms’ ability to improve customer understanding of the arrears statement?

We do not comment on this.
Q9  What should the timescales be for implementing call recording and retention?

We do not comment on this.

Q10  Do you have any comments on our CBA?

We do not comment on this.
Q11  Do you agree with the compatibility statement?

We do not comment on this.

  Conclusion 

7 That concludes our response. We hope these comments are helpful  

DAVID WATKINSON, Barrister

Convenor, HLPA's Law Reform Sub-Committee

30/4/10

NB The essential assistance of Derek McConnell, solicitor in the preparation of this Response is acknowledged  
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