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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk.

Over the past year, HLPA has responded to: (i) the Tenant Services Authority Discussion Paper “Building a New Regulatory Framework” (Sept 2009);  (ii) Communities and Local Government Consultations:  (a) The Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2009 (October 2009); (b) “Fair and Flexible: draft statutory guidance on social housing allocations for local authorities in England” (Oct 2009); (c) “The Government Response to the Rugg Review (Aug 2009) (d) “Lender repossession of residential property: protection of tenants” (Oct 2009); (iii) “The Mayor’s Housing Strategy” (Jan 2010); (iv) the Legal Services Commissions consultation papers (a)  “Phase 1: Civil Fee Schemes Review” (May 2009)  and (b) Legal Aid: Refocusing on Priority Cases (October 2009) ; and (v) the “Review of Civil Litigation Costs: Preliminary Report- the “Jackson Report”(July 2o09); ) (vi) the Ministry of Justice CP55/o9 Mortgages : Power of Sale and Residential Property (March 2010)   

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform Group has prepared this response. This group meets regularly to discuss law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over 100 practitioners.
Introduction

NB all page references are to the consultation paper unless otherwise stated 

1 As we commented in our response to the Ministry of Justice Paper in March 2010 referred to above, HLPA considers that these  consultation papers  are  no substitute for a comprehensive overhaul of residential mortgage law 

2 At present it seems consideration is taking place piecemeal. We note this paper appears to be one of 5 recent  consultation  exercises taking place in relation to mortgages. We refer to  the DCLG “Lender repossession of residential property: protection of tenants Oct 2009, the FSA  on Mortgages concluded 15/2/10,   the already mentioned Ministry of Justice CP55/09, and the FSA “Mortgage Market Review: Arrears and Approved Persons” January 2010 in addition to this paper. This activity points to the need for a comprehensive review.

Our  comments

The Options (page 25-28)

1 :Introducing a Threshold on all charging orders and order for sale applications

3 Introduction of a two – limb test before an order for sale could be granted namely a debt must be a high amount and account for more than a certain percentage of all debts owed to the applicant 

4 Introduce a minimum threshold on all orders for sale in Consumer Credit Act applications

3  These  Options propose the introduction of a threshold  below which an order for sale could not be made. After consideration, we are not in favour of a threshold. Certain reasons against are given in the CP itself. What concerns us is that  setting a threshold would  create a benchmark above which Court would be more likely to grant an order for sale than at present, particularly as the law now is (see below). The CP itself sees this as a “key risk” (2nd para page 27).  That would work against the interests of owner – occupier debtors.  

4 For what it is worth we add we are not convinced by the reason given against in the CP, that a creditor would be more likely to apply for bankruptcy if there was threshold or no recourse to an order for sale remedy at all ( eg page 19 and page 26 4th para under Option 2 and  2nd para under Option 3). We consider a creditor considering bankruptcy would take that option, whether there was a threshold or not  
Option 2 : Restricting the scope of Orders for sale by removing their applicability to consumer credit debts or residential property altogether 

5 Although tempted, we do not recommend this. We consider it unrealistic for the reasons given in the CP (pages 25/26)  
 Option 5 :Do nothing 
6 We note this is stated to be the preferred option. Although this may be out of the scope of this CP, we propose  legislation that  makes clear that a court, when exercising its discretion to make an order for sale, should  make it “only where is all the circumstances it is fair and proportionate  to do so“. (We note that the language of proportionality has recently entered the  statute book in a possession context in  the Equality Act 2010 sections 15 and 33-Roaya Assent 8/4/10)

7 The citation is from the Executive Summary of the CP (page 4 3rd para) where it is stated that an order for sale “should “ only be made in those circumstances. We also observe that in CPR 73, the note to the rule dealing with order for sale claims states“Where the property is the debtor’s home the Court will have to consider the provisions of Art 8 European Convetion on Human Rights”( note 73.10.1-Civil Procedure Vol 1 page 1932 White Book Service).
8 However no authority is cited for that proposition, and we also observe that the cases cited in the CP starting with Roberts Petroleum ltd v Bernard Kenny ltd [1982] (page 21 paras 1 and   3 ) all predate the coming into force of the Human Rights Act (and in relation to those in para 1 at least concern the making of a charging order not an order for sale).
9 Given that the House of Lords has rejected the direct application of Article 8 
by the exercise of the Court’s discretion in cases concerning tenants and other occupiers (short of owners) it is at least open to question whether that would be the case when the issue comes to be decided in relation to orders for sale ( Kay  v Lambeth/Leeds CC v Price [2006] UKHL 10  2006 AC 465,   Doherty v Birmingham CC [2008] UKHL 57, [2009] 1 AC 367 refer)

10 The experience of members is that in non TLALTA  cases (Trusts of Land and Appointment of Trustees Act 1996-where the existence of a trust is required for the exercise of the discretion under ss 14/15 ) the courts prioritise the recovery of the debt over the circumstances of the debtor. The approach tends to be that the order is refused or suspended only exceptionally rather than the reverse.
11   Accordingly we make the proposal at para 6 above. We suggest it as a preferred method of meeting the increased risk of orders for sale noted in the CP(page 28 3rd para). S15 of TLATLA provides a model further specifying the considerations for exercise of the discretion. 
 Conclusion 

12 That concludes our response. We hope these comments are helpful  

DAVID WATKINSON, Barrister

Convenor, HLPA's Law Reform Sub-Committee

30/4/10

NB The essential assistance of Derek McConnell, solicitor in the preparation of this Response is acknowledged  
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