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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 
The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk.

Over the past year, HLPA has responded to: (i) the Tenant Services Authority Discussion Paper “Building a New Regulatory Framework” (Sept 2009);  (ii) Communities and Local Government Consultations:  (a) The3 Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2009 (October 2009); (b) “Fair and Flexible: draft statutory guidance on social housing allocations for local authorities in England” (Oct 2009); (c) “The Government Response to the Rugg Review (Aug 2009) (d) “Lender repossession of residential property: protection of tenants” (Oct 2009); (iii) “The Mayor’s Housing Strategy” (Jan 2010); (iv) the Legal Services Commissions consultation papers (a)  “Phase 1: Civil Fee Schemes Review” (May 2009)  and (b) Legal Aid: Refocusing on Priority Cases (October 2009) ; and (c) the “Review of Civil Litigation Costs: Preliminary Report- the “Jackson Report”(July 2o09);   

HLPA made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgement of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009). 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform Group has prepared this communication. This group meets regularly to discuss law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over 100 practitioners.

Introduction
NB all paragraph refernces are to the consultation paper unless otherwise stated 

1 HLPA welcomes the proposal that power of sale in residential owner-occupier cases should only be exercisable by the lender wit the approval of the couer or by the agreement of the parties. Our more detailed comments follow

2 However, we consider that this consultation paper proposal is no substitute for a comprehensive overhaul of residential mortgage law. For example we note that the lender can legally take peaceable possession at any time subject to the general law prohibiting violent entry (para 48). The Minister in her Foreword states “The loss of a home due to financial difficulties  is a traumatic event for any individual or family. The Government considers repossession action should be a lender’s last resort after other options have been considered first. It also believes that borrowers should not lose their homes without the opportunity of receiving help from the courts. This consultation paper addresses one  of the ways in which this might be assured “ (HLPA emphasis).

3 The imbalance of rights between the lender and the borrower is commented upon (para 28). There is no overarching consideration of reasonableness in relation to the making of a possession order. There is little protection against an order for costs being made against the borrower even if the lender fails in gaining an immediate possession order at all. These are issues which should be looked at in the context of an overall consideration. 

4 At present it seems consideration is taking place piecemeal. We note this appears to be one of 5 recent  consultation  exercises taking place in relation to mortgages. We refer to  the DCLG Lender repossession of residential property: protection of tenants Oct 2009, the FSA  on Mortgages concluded 15/2/10, the FSA “Mortgage Market Review: Arrears and Approved Persons” January 2010,  and the Ministry of Justice Orders for Sale Consultation 5/2/10, in addition to this paper. This activity points to the need for a comprehensive review.

More detailed comments

5 As to the rationale for the proposal while accepting that there is no evidence of the power of sale being used or used so as to present a current problem (paras 65 and 90-93), it seems to us that enactment of the proposal would prevent  such a problem arising with the minimum disruption for lenders at the present time. That tenants whether or not with security of tenure (eg assured shortholds) should not be evicted except pursuant to court order, and, as regards certain statuses, only after consideration of reasonableness, is a principle well entrenched and we cannot see why eviction of owner occupiers from their homes should be any different (Even if Article 8 of the European Convention on Human Rights- right to respect for private and family life and the home-  were not to apply which it does  
Abandoned properties

6 We agree with the proposal that no exception should be made in respect of abandoned  or apparently abandoned properties (paras 75-79, 104 and 118).This is essentially for the reasons indicated in the consultation paper. The proposal maintains certainty. Whether or not a property has been abandoned can be a matter of perception as to length of time the occupier has been absent or condition of the property, which can differ between borrower and lender. 

Handing in of keys

7 We agree that the mere voluntary handing in of keys should not of itself amount to an agreement between the lender and the borrower that possession has been surrendered (paras 105 and 74-75). This accords with the general law on surrender (Woodfall’s Law of Landlord & Tenant Vol 1 Chapter on Determination of Tenancies and Surrender).

8  However, there is a lack of clarity in the sentence “Agreement will only be reached where the lender accepts possession by accepting the keys” (para 105). We assume this means more than simple reception would be required for acceptance of possession but it can be read as meaning acceptance would be enough.

9 We propose that it be made clear in the legislation that simple receipt of the key would not be sufficient for the acceptance of possession by the lender.

Current or future mortgages

10 The proposal if enacted would affect future morgages. As to current mortgages, the reason for not including these appears to be concern that to do so would be incompatible with  Article 1, Protocol 1 of the ECHR – right to enjoyment of property(para 100) . However, as the paper itself notes, the proposal only codifies existing practice. If so, the measure is proportionate and compatible with the Convention especially Article 8.Moreover as already noted it extends a principle already well entrenched in UK law.

11 We therefore recommend that the proposal extend to current mortgages as well as future 

Definition of residential owner occupier mortgage 

12 We note the definition provided by the paper  (paras 108 and 120). We consider the basis principle is that an occupier should not be at risk of eviction from his/her home without  a court being able to consider whether an order is reasonable and proportionate. We therefore consider that the proposal should apply to all such cases.

The questions
13 To the Questionnaire on page 31 of the paper , we answer as follows:- 
     No 1 Yes

     No 2 Yes

      No 3 No
       No 4 Yes

       No 5 Yes

       No 6 Yes 

        No 7 Not aware

       No 8 No

       No 9 none in force

        No 10 Yes

        No 11 Yes

        No 12 Yes

  Conclusion 
14 That concludes our response. We hope these comments are helpful  
DAVID WATKINSON, Barrister

Convenor, HLPA's Law Reform Sub-Committee
28/3/10
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