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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.

The Chair Vivien Gambling is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

- To promote, foster and develop equal access to the legal system. 
- To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 
- To foster the role of the legal process in the protection of tenants and other residential occupiers. 
- To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision.
- To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
The HLPA Law Reform working group has prepared this response. This group meets regularly to discuss law reform issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over one hundred practitioners.


Submission of the Housing Law Practitioners’ Association to the Joint Committee on Human Rights
Connors v United Kingdom
This submission is made to the Joint Committee on behalf of the Housing Law Practitioners’ Association in relation to the judgement of the European Court of Human Rights (ECHR) in the case of Connors v UK 
.

The issues in Connors

The case concerned a family of gypsies who had lived on a local authority site in Leeds for over 14 years. Mr Connors had a contractual licence to occupy one plot, where he lived with his wife and four children.  His daughter and her husband lived on an adjacent plot. After allegations of nuisance made against Mr Connors’ adult sons, who visited the site, the council required the family to vacate both plots.  The council obtained possession orders against Mr Connors in summary proceedings (i.e., the short form of proceedings used against trespassers on land). Mr Connors complained to the European Court of Human Rights that the eviction of his family was in breach of articles 8 (right to respect for private and family life, and for the home) and 14 (prohibition of discrimination) of the European Convention on Human Rights.

In its judgement, the Court stated that in spheres such as housing, which play a central part in the welfare and economic policies of modern societies, it would generally apply a “margin of appreciation” and respect member states’ judgement about what is in the general interest, unless that judgement is clearly unreasonable.  However, the vulnerable position of gypsies as a minority group meant that special consideration should be given to their needs and their different lifestyle.  There was a positive obligation on states to facilitate the gypsy way of life. 

The Court found that the consequences of eviction for Mr Connors and his family represented a serious interference with Article 8 rights.  The mere fact that anti-social behaviour occurred on gypsy sites could not in itself justify a summary power of eviction.  Even allowing for the margin of appreciation, the Government had not sufficiently demonstrated the necessity for a statutory scheme which permitted the summary eviction of Mr Connors and his family.  There was accordingly a violation of the Convention.  

The legal background

Under the Mobile Homes Act 1983, the owner-occupiers of mobile homes stationed on protected sites can be lawfully evicted from the site only on the court being satisfied that the site owner has a ground for possession, such as that the mobile home dweller has breached the terms of his or her licence agreement.

However, under section 5 of that Act, sites provided by local authorities as caravan sites providing accommodation for gypsies were specifically excluded from the protection of the Act. Thus, at the time when the decisions in the Connors case were taken, gypsies and travellers living on sites provided by local authorities were vulnerable to summary proceedings for possession, no matter how long they had lived on a particular site. As such, they could be evicted following a short period of notice to terminate their licence. The authority would obtain a court order for possession, but the court was bound to make a possession order forthwith. No reasons for eviction needed to be given, and (except where the authority was a district council) the court could not suspend or postpone possession.

Referring to this exclusion from the protection of the Mobile Homes Act, the ECHR in Connors stated:  

“The power to evict without the burden of giving reasons liable to be 

examined as to their merits by an independent tribunal has not been convincingly shown to respond to any specific goal or to provide any 

specific benefit to members of the gypsy community… It would rather 

appear that the situation in England as it has developed, for which the authorities must take some responsibility, places considerable 

obstacles in the way of gypsies pursuing an actively nomadic lifestyle 

while at the same time excluding from procedural protection those 

who decide to take up a more settled lifestyle … [T]he court finds that 

the eviction of the applicant and his family from the local authority site 

was not attended by the requisite procedural safeguards, namely the requirement to establish proper justification for the serious interference 

with his rights, and consequently cannot be regarded as justified by a “pressing social need” or proportionate to the legitimate aim being 

pursued.” (para 94-95)

There was a further anomaly, in that where the local authority was a district council, the occupier would be entitled to the more limited protection of the Caravan Sites Act 1968 (see below). But, where the local authority was a county council, the occupier had no statutory protection and would be treated as a trespasser following the expiry of a basic notice period. 

The current law: the Housing Act 2004

Following the decision in Connors, section 209(2) of the Housing Act 2004 was passed as a holding measure, pending more comprehensive examination of the issues. The effect of this amending provision was to confer on occupiers of mobile homes on county council gypsy sites the same limited protection as those on district council sites. This protection, derived from the Caravan Sites Act 1968, consists of the following rights:

· the right to four weeks’ written notice of termination of contract; and

· in some circumstances, the right to ask the court to suspend the possession order for up to 12 months.

This is an improvement on the total absence of security on county council sites that existed before. But it is far from meeting the expectations inherent in articles 8 and 14, as developed by the ECHR in Connors. Under the 1968 Act, the court has no choice but to make a possession order. The authority does not have to prove a reason for its decision to evict. The court has the power to suspend the order for up to 12 months, and the suspension can be renewed for further periods of 12 months, but there is no guidance as to how the court should exercise that discretion, and it amounts only to a stay of execution. This limited improvement has not, however, addressed the more fundamental incompatibility of current legislation identified by the European Court of Human Rights.

The current situation is best summed up by the authors of the leading text on the Housing Act 2004:

“There now remains a limbo situation before the Government gives gypsies the right to contest, before any possession order is made, whether or not they have been guilty of breach of their occupation agreement and makes the grant of any possession order subject to reasonableness” 

The continued disparity in the position of gypsies and travellers, on the one hand, and other public sector occupiers on the other, is still more anomalous when set against the new duties on local authorities to assess the accommodation needs of gypsies and travellers residing in or resorting to their district, and to prepare a strategy to meet those needs.

The need for further legislation

The amendment in the Housing Act 2004 (above) was essentially a holding measure. On 1 November 2004, the Minister for Housing and Planning, Keith Hill MP, wrote to the Chair of the Joint Committee as follows:

“You will also be aware that we are considering the tenure of local authority Gypsy and Traveller sites as part of our aim to mainstream site provision, one of the options being to look at the comparison with social housing…. The Law Commission is undertaking a review of rented tenure and is due to report early next year. It is our intention to consider the security of tenure of Gypsy and Traveller sites in the context of that review.”

Although the Law Commission has now published its Final Report and draft Rented Homes Bill
, this does not deal with the specific context of mobile homes. There are no proposals currently on the table from the Law Commission, therefore, which address the question of residential security on gypsy sites, as the Minister envisaged in his letter. 

In our submission, the issues identified by the ECHR in the Connors case are too important to remain unresolved pending the more comprehensive reform of housing law advocated by the Law Commission (which we support). In our view, there is one obvious and readily available way to deal with the incompatibility, and that is to bring occupiers of mobile homes stationed on local authority sites within the Mobile Homes Act 1983, such that they will enjoy security of tenure subject to the authority having a statutory reason to evict them. Where an authority wishes to provide for the recovery of possession for particular management or other purposes, it would be open to it to insert appropriate terms into the agreement for letting a pitch on each site. It may be that in some circumstances the availability of a suitable alternative site would constitute a sufficient ground, so long as it is reasonable in all the circumstances for the authority to require possession. When the Law Commission reforms are finally adopted by Government, the rights of mobile home owners can be incorporated into the new regime under a suitably adapted form of the Commission’s proposed secure occupation contract.

The present law is not compatible because it requires the court to make a possession order in every case: the court merely has a power to suspend execution on undefined grounds.  The changes we have advocated will remedy the discrimination which gypsies and travellers suffer under the current legislation, and will bring about broad parity of treatment between the occupiers of local authority gypsy sites and other mobile home and public sector occupiers, by ensuring that no possession order is made without proven cause.

Submission of the Housing Law Practitioners’ Association to the Joint Committee on Human Rights

The cases of Morris and Gabaj
This submission is made by the Housing Law Practitioners’ Association in relation to the declarations of incompatibility in respect of section 185(4) of the Housing Act 1996 made by, respectively, the Court of Appeal in Morris v Westminster City Council (1) and First Secretary of State (2)
 and the Administrative Court in R (Gabaj) v Bristol City Council (1) and First Secretary of State (2)
.
The homelessness legislation: eligibility for assistance

Each of these cases resulted in the making of a declaration of incompatibility in respect of the same provision of the Housing Act 1996. Part VII of that Act (Homelessness) sets out the conditions which a homeless person must satisfy before the local housing authority will owe him or her the `full’ housing duty. One of these conditions is that the applicant for accommodation must be `eligible for assistance’. `Eligibility’ is a matter of a person’s immigration status. Another condition is that the applicant must have a ‘priority need’: among the criteria for priority need are that the applicant has dependent children or that the applicant is personally “vulnerable”.

Section 185 sets out the framework whereby certain ‘persons from abroad’ will be treated as eligible or ineligible for assistance under the Act. Eligibility in the context of homelessness is entirely a matter of immigration status. Where a person is found not to be eligible, the authority will owe him or her no duty to find accommodation, but only the general duty to provide free advice and information about homelessness.

Section 185(4) of the Housing Act 1996 provides:

“A person from abroad who is not eligible for housing assistance shall be 

disregarded in determining … whether another person –

(a) is homeless or threatened with homelessness, or

(b) has a priority need for accommodation.

It is this provision which has been declared incompatible with Articles 8 and 14 of the Convention.

The Morris case

The case of Morris concerns a typical example of a family which is affected by section 185(4). Ms Morris arrived in the UK from Mauritius with her daughter, aged 3. She was a British citizen by descent. She applied to the Council for accommodation as a homeless person. The Council decided that she did not have a priority need, because her daughter was a person subject to immigration control who was not herself eligible for assistance. The effect of s.185 (4) was that Ms Morris’s daughter was to be disregarded. Ms Morris was therefore to be treated as a single woman without any dependants and was therefore not in priority need. 

The Court of Appeal held that the effect of section 185(4), was plainly discriminatory under Article 14 of the Convention, when read with Article 8, because there was clearly differential treatment based on either national origin or on a combination of nationality, immigration control, settled residence and social welfare. The First Secretary of State had not been able to justify such treatment. The First Secretary had argued that such a provision was necessary in order to counter “benefits tourism”: but the Court considered that the discrimination could not be regarded as a proportionate and reasonable response to this legitimate concern. 

A declaration of incompatibility was made in terms that section 185(4) of the Housing Act 1996 was incompatible with Article 14 of the Convention to the extent that it required a dependent child of a British citizen, if both are habitually resident in the United Kingdom, to be disregarded when determining whether the British citizen has a priority need for accommodation, when that child is subject to immigration control.

The Gabaj case

A further declaration of incompatibility was made in respect of s.185 (4), with the consent of the Secretary of state, in the case of Gabaj, to the extent that it requires a pregnant member of the household of a British Citizen, to be disregarded when determining whether a British Citizen has a priority need for accommodation or is homeless, when the pregnant member of the household is a person from abroad who is ineligible for housing assistance.

The effect of section 185(4)

Perhaps the most common situation in which section 185(4) applies is that in which a British Citizen, or a person who is settled in this country, is joined by his or her children from another country. On entry, the children, assuming they are not themselves British Citizens, will normally be granted two years’ leave to enter. At the end of the two year period, the parent can apply to the Home Office for them to be granted ‘settled status’ or indefinite leave to remain. 

What may happen is that the parent is able to support and accommodate the family at first, but unforeseen problems may occur, for example, employment may be curtailed by illness or the landlord may require possession of the family’s private rented accommodation. The parent’s efforts to find alternative accommodation come to nothing, and he or she is compelled to make a homelessness application to the council. At that stage, the council will call upon s.185 (4) and refuse to assist, because the children are effectively invisible to it.

The process under s.185 (4) not only causes undue hardship and distress to families caught in these changes of circumstances. Its operation is also unfair because it amounts to a lottery of gender and birth. For example, where a British Citizen man is joined by his non-eligible wife and child from overseas, despite the presence of his child in the household he will not be in priority need if the family become homeless during the initial 2 year period of limited leave. Consequently, the family will receive no assistance from the housing authority. If they are on the streets, the only safety net will be to request social services to provide emergency accommodation, but this has its own pitfalls. Yet, if another child is born to the couple in the UK during the 2 years, that child will be born British and will confer priority need on the father. 

On the other hand, if the applicant is a British Citizen woman who has been joined by her husband from overseas, it is likely that any children of hers will have been born British in the UK; so that, if homelessness strikes during the period of the husband’s limited leave, the woman, as the applicant, will be in priority need and accommodation will be provided for the whole family, including the husband.

However, as the Court of Appeal identified in Morris, the principal reason why the law should be changed is because it is clearly discriminatory and unfair in its operation. The Court accepted that the underlying purpose of the subsection – to discourage people from coming to this country with the intention of relying on public funds – was legitimate in itself, but considered that this particular measure was disproportionate and was not justified by the policy objective. 

This must be right. Those who find themselves in this situation will have gone through the entry clearance process at the British High Commission abroad. They have entered the country lawfully, usually on the basis that their spouse or parent has undertaken to support and accommodate them, but the family has fallen on unexpected hard times. The “settled” person is entitled to make a homelessness application, but the law obliges local authorities to ignore his or her true circumstances. There is no question of section 185(4) being used to defeat “benefits tourism” in these circumstances: all it does is to leave vulnerable families without assistance in dealing with homelessness or in finding alternative accommodation.

The Government’s response

The Court of Appeal decision in Morris was published in October 2005. HLPA has lobbied for the law to be reformed throughout the intervening period, but there is still no evident purpose to effect the necessary change. In July 2006, the Housing Minister, Yvette Cooper, stated that the Government is “currently considering how to remedy the incompatibility” (Hansard HC Written Answers, 3 July 2006).

It appears that the Government has not moved on the issue because there is not a groundswell of opinion arguing for change. But that is simply because the issue itself is complex and those directly affected by it do not have electoral strength or organisation. It is clearly not in the interests of local authorities to demand a change in the law. But it is wholly unacceptable that for the past 18 months, authorities have been implementing a piece of legislation which is discriminatory and incompatible with Convention rights, and that they continue to do so. 

The way forward
There is surely no good reason for the Government’s hesitation in effecting change, or for it to expend time and resources in investigating ways of remedying the incompatibility. There is one obvious, simple and speedy way of doing so, and that is to repeal section 185(4) altogether. It would not be missed. There appears to us no other way in which the subsection can be rendered acceptable or compatible: it is inherently discriminatory, and it would be misguided to think that it could survive in some modified form. The Human Rights Act 1998 will allow such a measure to be effected by secondary legislation.

HLPA therefore asks the Joint Committee to urge Government to act immediately to cure the present situation by repealing section 185(4) of the Housing Act 1996.

John Gallagher

Housing Law Practitioners’ Association

March 2007
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