


[image: image1.png]



A Response to the Department of Communities and Local Government 

Consultation  Paper :

“Lender repossession of residential
property: protection of tenants”    

October 2009

Contact Details: David Watkinson (HLPA Executive Committee Member & Convenor of HLPA Law Reform Working Group)

Address:  57-60 Lincolns Inn Fields,  London, WC2A 3LS

Telephone No: 0207 993 7600

Email: davidw@gclaw.co.uk
About HLPA

Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 
Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 

The Association is regularly consulted on proposed changes in or connected with housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments. 

Most recently it made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgement of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009), responded to the Legal Services Commission’s consultation paper on changes to civil legal aid  remuneration   (May 2009), to the “Review of Civil Litigation Costs : Preliminary Report- the “Jackson Report”(July 2o09), to the DCLG’s “Private Rented Sector    - Government Response to the Rugg Review “ (August 2009) and to the Tenants Services Authority’s discussion paper “Building a New Regulatory Framework” (September 2009), the Government Equalities Office consultation paper on the “Equality Bill: Making it Work” (September 2009), and the Legal Services Commission/Ministry of Justice paper “ Legal Aid: Refocusing on Priority Cases” (October  2009) and . 

The Chair, Vivien Gambling, is an experienced housing specialist and currently works for Lambeth Law Centre. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 
· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform  Group has prepared this communication. This group meets regularly to discuss law reform issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over 100 practitioners.
Introduction to the Response  

1 In our response to the consultation on the Government’s response to the Rugg 
     Review (see above)  we stated as follows (paras 20-23):-

“   20 We support the thrust of the very recent proposal for tenants of borrowers in default  to be given basic protection from eviction. The tenant of a private landlord who defaults on his/her mortgage is one of the most vulnerable of occupiers.  The tenant is not named in the mortgage possession claim which is brought by the lender against the landlord, and the only notice he or she will receive of the proceedings is (1) a notice which under the Civil Procedure Rules the lender must send to `The Occupier’ at the premises at least 14 days before the hearing; and (2) the notice of eviction shortly before the court bailiff comes to carry out the eviction. The bailiff is empowered to evict anyone he finds on the premises. In many cases, the tenant has virtually no breathing space to find alternative accommodation, a situation which causes great distress and which makes no sense in terms of the prevention of homelessness.  

21 HLPA’s members are often consulted by tenants who have been completely unaware of the possession claim until they receive the notice of  their eviction a matter of days beforehand. They may not have received the Notice to Occupiers, or may not have opened it, believing it to be a piece of inconsequential `junk’ mail. Since they are not parties to the proceedings, they will not even have received a copy of the possession order. Unless the tenancy is binding on the lender, or the lender is willing to recognise it, once the mortgage possession order takes effect, the tenant will become a trespasser.  his/her tenancy agreement with the landlord will mean nothing as far as the lender is concerned.

 22 It is long overdue that the law should offer basic protection to tenants in these circumstances, in terms of allowing the tenant a short space of time to find another place to live. We are pleased to note that DCLG has indicated its  intention  to act to give tenants in this section basic protection from eviction (DCLG Consultation Paper Lender repossession of residential property: protection of tenants - Consultation (and Impact Assessment), 5 August 2009), and we congratulate the Department on these  proposals to bring about this reform. We also  welcome the proposals under discussion to improve the form and content of the initial Notice to Occupiers, which should have the desired effect of alerting the tenant to the threat to their home posed by the mortgage possession proceedings. We will, of course, be responding. 

 23 The proposed changes will not remove the actuality of unexpected homelessness caused to tenants who find themselves in this situation, but they will effect a significant improvement in the situation of those who find themselves suddenly confronted with the need to find another home.  Subject of course to the consultation process and to matters of detail, we urge that parliamentary time should be found as soon as possible to enact this much needed reform” (emphasis added).

2 Essentially the above remains HLPA’s position, subject to the specific response below  and the  requirement  of the date of the court hearing by the lender to the occupiers including tenants introduced by Practice Directions (para 2.2 Consultation Paper refers) 
The Response

3 We do not propose to answer every question set out at Section 5 but those on which we consider HLPA can usefully give an opinion.

 Options 2,  3, 4 or 5(Q3)

       4     We  note the DCLG is minded to adopt both  options (2)  (enabling  the court to suspend a possession order for up to 2 months, if satisfied the occupier was a genuine tenant and after hearing representations - paras 3.3-3.6) and (4) (enabling occupier to apply to lender for up to 2 months delay in enforcement of possession order / or after borrower has surrendered possession, upon notice of enforcement being sent to property, with right of appeal to court if refused (para 3.11-3.18) Para 3.26 refers
 5   In our view, (2) and (4) are the least that should be implemented

6 We have read the response prepared by the national Shelter organisation. We agree with its proposals to strengthen Option 4 (pages 7/8/9). Those are (1) recorded delivery of notice, (2) automatic referral to court if refusal by lender  (3) remedy for tenant if lender  fails to serve notice, or if tenant misses the 14 days allowed by the proposal within which to appeal to the court for good reason, by way of a facility to appeal out of time (ordinarily permitted eg CPR 52.6, 3 .2 (1) (a)), (4) that there be  no exclusion from the provisions of those tenants in rent arrears.

 Option 3 
7 Option 3 (requiring notices of all possession proceedings to be delivered by hand/ or be clearly marked as possession notices pars 3.7-3.10) has its attractions, but we can appreciate that as this would  apply to all  possession proceedings  against borrowers, it would appears to be unduly onerous when the aim is to enhance protection for those cases where the borrower has let.          

 Option 5        
8 Option  5 (enabling occupier to apply to the court for warrant of possession to be suspended for up to 2 months within 14 days of notice from court that a warrant for possession has been issued -paras 3.19-3.23) does similar work to Option 4 and has attractions also in combination with Option 2. This puts the process entirely in the hands of the court. However it does not deal with the voluntary possession situation with Option 4 covers. We are content with the combination of  Options 2 and 4.   
 Two Other issues ( Q 5) 

Period of Suspension

9 We suppose that the 2 month time limits are  influenced by the provisions for notices of seeking possession against assured shorthold tenancies  (AST)  being 2 months in duration ( s 21  Housing Act 1988)  and the concern  not to disadvantage lenders by too much delay or extra steps.

10 However, if that is the analogy, we point out that in the case of an AST, after termination of a notice, the delay between issue of proceedings and consideration by the court (hearing or under the accelerated procedure) follows, and the court still has power to suspend the possession for up to 6 weeks (exceptional hardship)- s 89 Housing Act 1988(mortgagees claims specifically excluded at present ). Moreover, the court is given general powers to adjourn, stay, suspend, postpone in claims brought against borrowers similar to those powers in respect of possession claims against secure and assured tenants ( s 36 Administration of Justice Act 1970 as amended by s 8 of the 1973 Act) 

11 It seems to us, given the above, that the period of suspension permitted could be longer than 2 months (3 or 4) or that the court could be trusted with a general discretion. It can be assumed that the court would not exercise those powers so as to cause disproportionate financial loss to the lender. There may be tenants who are able to match the mortgage repayments (or exceed) in view of the rent they have been paying- or particularly compassionate facts involving large families, the disabled, difficulty in obtaining alternative accommodation etc

 Grounds of Appeal (Q10)  

12  We assume this would be an appeal against the lender’s decisions as to the facts  as well as any error of law. As lenders are not public authorities as a general rule, there would appear to be no good reason for the court’s jurisdiction to be akin to judicial review (as appeals against homelessness decisions made by local housing authorities under s 204 Housing Act 1996) Such appeals  would include  the Court making its own findings of fact on the matters in issue (eg relevant to whether there is a tenancy, the financial resources and reliability of the tenant, the nature and degree of any compassionate circumstances) and exercising its own discretion in relation to the facts. It would be similar to the powers   exercised  in relation to secure and assured tenants referred to previously ( s 85 Housing Act 1985 and s 9 Housing Act 1988). The Court should decide on the evidence available at the appeal. It would seem wrong to exclude evidence eg as to the tenant’s financial situation or personal circumstances simply because it had not been available when the relevant request was made to the lender.         

 Types of Tenancies affected, evidence in support, specific provision that new tenancy not created if rent paid  (Q8, Q9, Q10).

13 We agree with Shelter on these issues.

Conclusion
        14  Finally, we consider that the law relating to mortgagors and mortgagees, and tenants of  borrowers, in particular in relation to possession, is ready for  more general and comprehensive consideration. As pointed out the most relevant statute law dates back to 1970, and that relating to Consumer Credit, extortionate credit bargains and unfair contractual terms is also involved. The  courts’ considerations are  still dominated by commercial approach even following the Human Rights Act 1998 incorporating   Article 8 of the European  Convention on Human Rights,  under selling of the repossessed property is an issue but remedies are limited, and tenants of borrowers are still vulnerable and will remain so even with the implementation of the current proposals. This area of the law has become steadily more important (with the increase in owner –occupiers, buy to lets and the recession). We suggest the Government takes a lead and initiates an overhaul.

        15   
That concludes our response.  We hope these comments are helpful. 

DAVID WATKINSON, Barrister

Convenor, HLPA's Law Reform Sub-Committee 

14th October 2009
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