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1.
Introduction 

This is the response of the Housing Law Practitioners Association (HLPA). HLPA is an organisation of solicitors, barristers, advice workers, independent surveyors and environmental health consultants, academics and others who work in the field of housing law. 

HLPA is regularly consulted on proposed changes in housing law by the relevant departments and other bodies, including the DCLG (Department of Communities and Local Government), the LSC, and the Civil Justice Council among others. 

Further information about HLPA is contained in Appendix A.

Our response to the consultation paper addresses solely the proposals regarding expert’s fees. 

The main types of housing cases in which experts’ fees are incurred are housing disrepair claims in the county court, defending claims for possession and homelessness appeals in the County Court (under Part 7 Housing Act 1996), and judicial review. 

We have consulted a number of experts who are regularly instructed in housing disrepair cases, often as single joint experts. We do not have the resources to consult with the wider range of experts such as medical experts of various disciplines.     
2.
Summary of HLPA’s response

HLPA opposes the proposals. Our main objections are: - 

· No empirical has been carried out in housing (and probably other) cases to justify such proposals. There is no data available, as far as we are aware, which demonstrates that costs of experts have increased in housing cases, and that the costs need to be curtailed. No research has been carried out as to the likely impact of the proposals. 

· In housing disrepair cases and generally in other housing cases, the existing system of the Civil Procedure Rules including the instruction of single joint experts, or good use of joint site inspections or telephone discussions, as well as costs controls in publicly funded cases, works well. 

· The proposed rates are below the rates charged by the experts we have consulted (with 2 exceptions). Most of those consulted said that they would not act for tenants at the proposed rates; others were doubtful.  

· We fear that if the proposals are implemented it will become unviable for solicitors to conduct disrepair cases properly. This will affect the success rate and more solicitors may give up doing this type of case. It will become impossible to bring successful disrepair cases for clients eligible for public funding.
· There has already been a marked decline in access to advice and representation in housing cases in the last 10 years. Housing solicitors need to be able to succeed in recovering costs from opponents in a proportion of their cases; the cases in which costs are most likely to be recovered are disrepair cases. Implementing the proposals is likely to have knock-on effects by accelerating the decline of suppliers and compounding the problems of access to justice. Tenants, homeless people and others needing housing advice will find it even harder to access advice and representation.
· Housing cases are significantly different from both criminal cases and family cases, and warrant separate examination and separate treatment. 

3.
The range of housing cases affected

Experts are instructed in various publicly funded housing cases. The main ones are: - 

a) disrepair (and nuisance) claims in which the tenant is the claimant 
b) disrepair counterclaims brought as part of a defence to a possession claim

c) Defending possession proceedings 

d) Homelessness appeals in the County Court 

e) Judicial review actions in the Administrative Court 

f) Unlawful eviction cases 

In disrepair claims (a) and (b) above there will almost always be expert evidence of a surveyor or environmental health consultant; there may be a report from a medical expert, and sometimes a hot water and heating engineer; occasionally a structural engineer’s report, or electrical report or CCTV drains survey will be required.

In many possession claims no expert evidence is considered necessary. However in appropriate cases, usually where the tenant is defending on the grounds that it would not be reasonable to make a possession order, medical evidence is required, for example, a psychiatric report on the tenant and/or member of the tenant’s family. Surveyors’ evidence and medical evidence may be required in cases where the landlord seeks possession on the grounds of suitable alternative accommodation. 

In claims for unlawful eviction, valuation evidence is required, if damages are claimed pursuant to section 27 Housing Act 1988.   

4.
Absence of data and research
When we made enquiries of the MOJ seeking clarification whether the proposals were intended to apply to housing cases, we were initially told no, we don’t think so, it’s mainly concerned with criminal cases and family cases. This misunderstanding was then corrected. However it suggests that housing cases do not figure large in the perception of unchecked increases in expert’s fees. 

We understand that the LSC gathers data on gross figures for disbursements, without any breakdown of such disbursements. Thus experts’ fees are lumped together with other disbursements such as interpreter’s fees and, more importantly, court fees. We do not know whether the LSC can provide data for the net cost of expert’s fees. 
Court fees have increased significantly since the introduction of the Civil Procedure Rules, indeed some court fees (such as allocation fee, listing fee etc) were introduced by the CPR. Any empirical analysis of the increase in disbursements (as opposed to experts fees) should separate the different types of disbursements, including court fees, and different types of expert.  
If you ask most competent housing solicitors in how many disrepair cases are costs recovered from the opponent, most will say that in most cases costs are recovered from the opponent and at the end of the case there is no claim, or a minimal claim, against the LSC. The LSC will have funded the disbursements as the case goes along, and at the end of the case the LSC will then be reimbursed for the experts fees and other disbursements and costs. 

Thus any data on the cost of experts fees in housing cases must take into account the recoverability of experts fees in successful cases where costs are recovered from the other party. 

5.
Recoverability of costs 

As stated above, in our experience the costs of experts are usually recovered from the other party in most disrepair cases. While we do not know the percentages, it is also true that in a significant number of disrepair counterclaims brought as part of the defence and counterclaim in possession proceedings, costs are awarded against the landlord, though not always. In some cases there is a mixed costs order, ie the landlord is awarded costs on the claim, but is obliged to pay the (larger) costs of the disrepair counterclaim, which will therefore usually include the surveyors’ fees.   

If for some reason damages are awarded in a disrepair case, but costs incurred are not recovered in full, the unrecovered costs may be paid in effect from the tenant’s compensation. However that is undesirable, given that damages are low in housing disrepair cases.  

Disrepair cases are not the only housing cases where costs, including experts’ fees, can be recovered though these are the cases where costs orders against the opponent are most frequent. However costs orders are also made in successful appeals under Part 7 Housing Act 1996 (homelessness appeals), some successful judicial review cases and other cases. Tenants are less likely to obtain costs orders in defending possession proceedings, but costs orders are sometimes obtained. 

6.
Housing cases differ from criminal cases and family cases 

Housing cases differ in many ways from criminal cases and family cases. The most significant differences are: - 
a) In housing disrepair cases (the most “expert-heavy” area of housing), costs orders are frequently obtained against the opponent 

b) In housing disrepair cases there tend to be fewer court hearings. 

c) The housing disrepair protocol acts as a control on behaviour and instruction of experts 

d) The use of single joint experts is, we imagine, more widespread than in family and criminal cases. 

e) Most disrepair cases are settled. Few proceed to a full contested hearing. Most expert surveyors and environmental health consultants say that whereas over 10 years ago they used to attend court fairly regularly, such attendances are much more rare today either because cases are settled or the Judge relies on written evidence of experts. 
f) Housing departments in legal aid solicitors firms are usually small in comparison with criminal and family departments. It is difficult to cover the costs. Due to the nature and complexity of housing work it does readily lend itself to standardisation nor extensive use of paralegals.    
7.
Disrepair Protocol 

In our experience the Housing Disrepair Protocol works well. Where it does not work, this is due to non co-operation by one party who then risks paying any additional costs caused by their non-compliance. 

In brief, the disrepair protocol requires the tenant’s representative to send an “Early Notification Letter” setting out briefly the disrepair complained of and requesting disclosure of relevant documents, eg the tenancy file and property maintenance records. The Early Notification Letter will normally propose the instruction of an expert and propose that there be a single joint expert.  However, in the absence of an earlier reply, and unless the case is urgent, the tenant’s representative should normally wait 21 working days before instructing a relevant expert. 

Even if the tenant’s representative instructs an expert unilaterally, the practice is often to inform the landlord or their representative of the proposed inspection date. That gives the landlord the opportunity to send a representative to the property, either as a joint inspection, or not as a formal joint inspection. 

Thus the emphasis is placed on co-operation. Even if there is friction between the parties or their representatives, the Protocol encourages co-operation and early discussion (in some cases if only to avoid costs consequences) to identify the causes of disrepair and encourages the landlord to effect necessary repairs. 
Where landlords respond to “early notification letters” effectively, they can in effect prevent the issue of court proceedings or achieve an early settlement.    

8.
Other existing controls over costs 
The proposal to cap experts’ fees should be placed in context. There are various methods by which the LSC controls costs, which have an effect on controlling expenditure. These include applying limitations on the scope of the work that can be done and the total costs that can be incurred; requiring a report when a supplier applies to extend the scope of the legal aid certificate; reasonable offers of settlement must be reported to the LSC; when a reasonable offer is rejected, funding will be withdrawn. 

Housing practitioners will also have in mind that they have to justify their and their experts’ costs at the end of the case; a bill of costs will be scrutinised by the other party and/or by the court. 

This has an impact on the selection of experts. Experts who are considered too expensive will ultimately not get the work. The danger from the tenant’s solicitor’s viewpoint is that if you instruct an expensive expert you may not recover the whole of the expert’s fees from the opponent. Unless you obtain the expert’s agreement to accept the reduction, the additional cost may come out of the tenant’s compensation (or in the absence of compensation, might be recovered from the LSC). 

The busy housing practitioner wants if at all possible to avoid disputes with experts over their fees, and disputes with their client in the event that part of the expert’s fees is deducted from the client’s compensation (due to the legal aid statutory charge). These factors come into play at the time of selecting an expert. 

The practice of instructing a single joint expert also has an effect of control over the expert’s fees. If tenant’s representatives propose expensive experts as single joint experts, landlords are likely to object to that expert. The court will not impose an expensive expert on the landlord where other suitably experienced more reasonably priced experts are available. The landlord has a keen interest in the choice of a single joint expert, since in successful claims by tenants the landlord will ultimately foot the whole bill. 
9.
Likely effects of these proposals 

9.1
Access to Justice 

Obviously people who qualify for legal aid (certainly those who are qualify without having to pay a financial contribution) are poor. Many of our clients are disadvantaged in other ways in addition to poverty. A significant proportion have health problems or a disability, or else a member of their household does. Many clients living in poor standard housing are people whose first language is not English and who have struggled to have their complaints listened to and taken on board. In our experience nearly all clients have been complaining for some time before they are referred to or consult a housing solicitor. Sometimes these disrepair problems come to light at possession hearings where the tenant attends court unrepresented and is advised at court by the Duty Solicitor (where such schemes exist). 

There has been a marked decline in suppliers of housing legal aid work. The LSC issued 840 housing contracts in March 2000; by 2009
 the number had declined to 561. Solicitors firms who have pulled out from doing legal aid work include firms who had an excellent reputation in the field of housing. 

As a result of the significant decline in the supply of legal aid housing providers, demand far outstrips supply. That the amount the LSC spends on housing representation has decreased steadily since 2000 is a direct reflection of solicitors’ unwillingness to undertake this work (£38 million in 2001, £28.5 million in 2009
)   
The shortage of housing solicitors and difficulty of people accessing representation in housing cases are recognised by the judiciary eg in Barrett v LB Southwark [2008] EWHC 1568 QBD; in R (Faarah) v Southwark LBC [2008 EWCA Civ 807] in which Lord Justice Sedley recognised the importance of law centres, in that case Southwark Law Centre, being able to continue to provide professional help of high calibre to the neediest people. Also in LB Waltham Forest v Maloba [2007] EWCA Civ 1281, an appeal under the Housing Act 1996, the Court of Appeal adopted the concerns expressed by the Law Society, namely that greater limitations on solicitors being able to recover costs from the opponent in successful cases will further reduce the number of solicitors willing to do publicly funded work.
This problem is only likely to get worse from October 2010 when solicitors and Not for Profit organisations will have had to decide whether to bid for a new contract under the new regime which will require housing solicitors to do a considerable amount of non-litigation work in housing, not only in housing but also in debt and welfare benefits (on very low fixed fees), or family, as a pre-condition to carrying on doing housing work. Some will bid and yet may be unsuccessful in getting a contract. 

In his Review of Civil Litigation Costs, Preliminary Report Volume 1 dated May 2009, Lord Justice Jackson explored what costs issues exist in housing cases. He concluded in Chapter 31 of his interim Report, (the chapter devoted to housing claims), that the main problem in housing cases is access to justice  with a marked decline in the number of solicitors / other organisations prepared to take on publicly funded work on behalf of tenants. We agree. There is no general problem of disproportionate costs being run up in housing cases. 

It is interesting and gratifying that in discussions with landlords’ representatives (in the context of discussion of the proposal to bring in fixed costs for solicitors in housing disrepair cases), landlords’ representatives agree that there are generally no problems in disrepair cases brought for legally aided clients. (Some landlord’s representatives have issues with success fees in CFA cases, but that is not relevant here). 

Landlords’ representatives are not complaining about the costs of experts in housing disrepair cases; the reasons for this is partly due to operation of the Housing Disrepair Protocol and in particular the selection of suitable proportionately paid experts, who often act as single joint experts (thus the cost is shared, at least initially).   

9.2
Level playing field / inequality of arms 
To adopt the proposed rates for experts in housing disrepair cases will definitely place tenants at further disadvantage against landlords. Tenants are already disadvantaged in that landlords have all the repairs records and property history in their possession; also local authorities, housing associations and other Registered Social Landlords have access to in-house technical experts. 

As a result of these proposals tenants’ access to independent experts, that is, competent independent experts, is threatened with extinction.  

It would simply not be feasible in most cases to bring a disrepair claim in an adversarial legal system without access to competent experts.  

9.3
Quality of tenants experts and their reports will undoubtedly be affected
As you will see from our answers to questions (pages 11 – 13 of this Response) most of the experts who responded to our survey said that they would not carry on doing the work at the rates proposed. 

Unlike many medical experts who may be employees of NHS Trusts or private health companies, most surveyors and environmental health consultants who undertake work in housing disrepair cases are self-employed and about 50% to 80% of their working life is devoted to this work. Thus there is no safety net of other guaranteed income, at least not such that can subsidise the cost of doing this litigation work. Thus they could not carry on; if a few chose to, the indications are that quality would definitely suffer.   

9.4
Landlords will outspend their opponents 

Under the proposed new fee regime for tenants experts, landlords, particularly institutional landlords, may be tempted to “outspend” their opponents. They may weigh up the extra cost of instructing a more expensive expert against the financial advantage of possibly defeating the claim altogether, thereby avoiding paying damages and the tenant’s costs. 
There is a danger of the landlord pulling the wool over the tenant’s eyes and the tenant’s solicitor’s eyes more than happens at the moment. The classic example of this is, where a tenant complains of damp, the landlord’s protestation is often that there is no rising or penetrating dampness and it is only condensation. Tenants can be fobbed off with this response for months and even years (even though there may still be an obligation on the landlord in cases of condensation dampness). It is often only after an expert surveyor or environmental health consultant has inspected and provided a report, that the landlord accepts, not always straight away, that there is more to it than condensation; condensation might mask a more fundamental problem such as leaking roof, concealed pipe, or there may be more than one cause of dampness.   
9.5
Undermining the use of Single Joint Experts 

If the proposals are implemented most experts who currently accept instructions from both tenants representatives and landlords representatives and are instructed as single joint experts, will only be prepared to act for landlords as they are not able or willing to act at non-commercial rates; they have to cover their costs. This will further reduce the pool of experts available to tenants. If the usual rate is less than about £100 per hour (as implied in the Consultation Paper) the current pool of experts will be decimated altogether. 
If there are still tenants lawyers left to do these cases at all, they are likely to have no experts or much less qualified experts who step in. 

Landlords are not likely to be willing to instruct less qualified cheaper experts or so-called experts. The reason is that the landlord can benefit greatly from a decent report from an experienced expert. The landlord, as much as the tenant, has an interest in diagnosing the problem correctly and getting on with the right repairs, not the wrong ones. (The landlord’s interests are clearly served by correct and early diagnosis, and remedying the disrepair, thereby minimising costs of repair, and minimising liability to pay damages and liability to pay legal costs. Thus it would not make sense for landlords to instruct someone whom they do not have confidence in to do a good job. Incorrectly diagnosed disrepair problems rarely if ever go away of their own accord, they simply grow in magnitude and cost). 
The likely effect of the proposals is that landlords will simply refuse to instruct anyone in the pool of experts that the tenant can afford. It may become impossible to agree a single joint expert.   
Thus the reasons for encouraging use of Single Joint Experts, to encourage settlement, to reduce areas of disagreement, to save costs and court time, will be lost. 

9.6
Can solicitors get round the problems? We think not
One might ask, will housing solicitors faced with this dilemma choose to instruct their chosen experienced and reliable expert, despite the fact that the LSC will not pay the whole of the cost, and risk that the costs might not be recovered from the opponent? The answer is no. Firstly the solicitor cannot afford to fund the risk; (it is not like a CFA regime where a success fee in successful cases is the reward for the solicitor taking the risk of losing; there are no success fees in legally aided cases). Secondly the solicitor is not permitted to operate a 2 tier system of payment for legal aid work. They could not charge the client for the extra cost, as you cannot charge a client privately while acting under a legal aid certificate. Thirdly, why should the solicitor be put in this position in the first place? 
HLPA’s answers to Questions in the Consultation Paper
HLPA’s answers to these questions are based partly on our solicitor-members experience of conducting housing cases, in particular in this context, housing disrepair claims and counterclaims in the County Court; 

AND our answers are informed by a questionnaire sent to experts who work in this field (surveyors, environmental health consultants and heating consultants). The survey was admittedly small; but so is the pool of experts regularly instructed in this field.  

Please read our replies not in isolation but in conjunction with everything we have said above. 
Question 7: Do you agree that the proposed hourly rates based on current guidelines are a reasonable starting point? 

Answer:  Overwhelmingly, no. 

Nearly all the experts we contacted charge an hourly rate in excess of £100 plus VAT. Interestingly those that were below £100 are situated outside London. 

Chartered surveyors generally charge about £150 per hour plus VAT. Some apply a discount to this hourly rate (eg £125 per hour + Vat) or in effect a slight fee cap for the initial inspection.  

As regards environmental health consultants, overheads and on-costs are rising and incomes for some environmental health consultants are already at or below salary bands of less onerous roles in the public and private (employed) sectors.  
The lower end of the scale (£47 per hour) would be lower than an average plumbing contractor. 

All the surveyors consulted would not be prepared to accept instructions at these rates as the rates are not reasonable.  

Question 8:  Are there situations when this would not be appropriate? If so, what would they be and why? 

Answer: It follows from our answer to Question 7, that in all housing cases the rates are not appropriate.  
Question 9: Do you agree that it is appropriate to pay the same rates for the same type of expert in both civil and criminal cases? If not, why not, and what would the difference be? 

Answer: HLPA does not have sufficient knowledge of criminal cases to be able to comment on criminal cases. However we see no reason for the rates to be the same in both criminal cases and civil cases. We have mentioned above a few obvious differences as between criminal and housing cases. The most obvious being that in housing disrepair cases and in some possession cases, experts costs might be recovered from the opponent landlord and so not fall to the LSC. Also we would expect that surveyors are rarely instructed in criminal cases, as opposed to housing disrepair cases. We feel strongly that if there is a perception that experts fees are too high or uncontrolled in criminal and family cases, then the MOJ should avoid applying proposals unthinkingly to all cases, as housing disrepair cases may suffer irreparable (collateral) damage.  

Question 10: What are the circumstances when prior authority would need to be sought to go above the proposed rates? 

Answer: None. A system of prior authority in civil cases is unnecessary though it should remain optional, so solicitors can protect themselves and know that they will be covered to incur the expense. Solicitors can be called on to justify their decisions to instruct experts on assessment, in doubtful cases.  
Question 11: Are there any circumstances where fixed fees would be appropriate, for example DNA and GP reports? What should the fixed fees be? 

Answer: Fixed fees are not appropriate in housing cases, neither housing possession cases (where experts fees are less common) nor housing disrepair cases. Disrepair cases are too varied in terms of requirements and input required. The variation in time on site, the wide range of issues that may be involved and the technical and legal issues that can be thrown up make this area of work hugely variable. On a joint site inspection, which may occur on the tenant’s representative’s first visit, it is not possible to predict the time that will be involved and the level of agreement/ disagreement.   
Question 12: Are there particular types of experts who may cease to do the work for the proposed rates? Who are they and what can be done to address these? 

Answer: All the chartered surveyors we contacted as well as most of the environmental health consultants contacted would cease to do the work for the proposed rates. One or two environmental health consultants expressed a wish to continue and a committment to this work, but one of these seemed doubtful and said that that quality of reports would be adversely affected.   

The proposals would have a dramatic effect on the supply of good quality experienced experts prepared to act in cases funded by legal aid. This will have implications for vulnerable members of the public and accentuate an imbalance in the justice system.  

Question 13: What other factors lead to issues with supply in some areas? What can be  done to address these? 

Answer: We regret that to answer this question is beyond the scope of HLPA’s survey of a pool of expert surveyors, environmental health consultants and heating engineers. Further enquiries can be made of the experts, if requested. 
HLPA’s Question to you

We are concerned that your questions do not ask for any comments about the likely effect on the quality of expert evidence available for legally aided individuals. Do you agree that this was a regrettable omission?  

Conclusion

That concludes HLPA’s response.  We hope these comments are helpful. 

VIVIEN  GAMBLING, solicitor 

Chair, HLPA

November 2009 
Appendix: 

About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 
Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 

The main meetings are regularly attended by over 100 practitioners.
The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG (Department of Communities and Local Government). 

Earlier this year it made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgement of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009) and responded to the Legal Services Commissions consultation paper on changes to civil legal aid  remuneration   (May 2009)

The Chair, Vivien Gambling, is an experienced housing specialist and currently works for Lambeth Law Centre. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 
· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

� LSC annual report 2000/2001, p.6; LSC Statisical Report 2008/2009, p.3.


� LSC Annual Report 2000/2001, p.21, LSC Statistical Report 2008/2009, p.10.
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