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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.

The Chair Vivien Gambling is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the Northwest, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

Further information about HLPA can be found at www.hlpa.org.uk




Introduction

HLPA welcomes the new powers which the Mayor will receive in 2007 to establish a Statutory Housing Strategy for London, together with a Strategic Housing Investment Plan.  As housing law practitioners, we are concerned with promoting and protecting the legal rights of the Capital’s tenants, in all tenures.  By definition, we are not involved in the provision of housing (i.e. the supply side), nor are we directly linked to planning matters, including such matters as have an effect on London’s ecology.  Accordingly, we shall limit our response to those parts of the consultation within our experience – Sections 3 & 8.  

Section 3:  Putting People First

3.1 How Can the Mayor’s Housing Strategy support the achievement of wider social, economic and environmental aims?

We note that it is the Mayor’s intention to integrate the proposed housing strategy with the strategies already developed.  We have been particularly interested in the London Housing Advice Strategy (2004).  We welcome the aim of that strategy, which is to encourage comprehensive access to quality legal advice, assistance and representation for residents throughout the Capital.  We consider that to be a considerable enhancement to the well being of Londoners. 

As an association of practitioners representing tenants, our concerns include the following:

· that public funding for housing cases should remain at a viable level and not cause a major disappearance of experienced practitioners

· that duty representation schemes for tenants in possession actions at county courts, remain where established and expand to cover all courts

·  that effective referral systems are built up within and across boroughs, so that tenants obtain proper assistance

· to ensure that the practices of local authorities in matters of homelessness remain within the law. 

The Mayor’s Strategy will need to take full account of developments in the Legal Services Commission’s agenda: the introduction of the unified civil contract for solicitors and advice agencies with effect from October 2007; the concepts of CLACs (Community Legal Advice Centres) and CLANs (Community Legal Advice Networks), which require advice providers to offer a range of different areas of specialist advice; the `preferred supplier’ programme; the Carter report; and proposed limitations on the grant of public funding certificates.  Many organisations, already struggling under the oppressive bureaucracy of the LSC, are being driven out of business by the current impending changes, since they simply cannot meet the requirement that they provide advice on a range of 'welfare law' subjects either under the same roof or in close networks. Voluntary organisations are trying to get to grips with the new unified civil contract, which will be based on fixed fees for advice work (as opposed to the previous contract based on 1100 hours per year). The fixed fee for housing will be £171 for the standard case, which is not sufficient for any but the most straightforward cases. More generally, the LSC is wedded to the CLS Direct approach, which maximises the numbers of "acts of advice", particularly telephone advice, but does not provide the casework support necessary to defend possession proceedings or challenge homelessness decisions.

Certain of our members - firms of specialist housing law solicitors who have been operating in South London for many years providing a excellent service to their communities – have already decided that they cannot continue to give a proper service on the basis of the new LSC regime, and so they are giving up their businesses altogether.  HLPA recently conducted a survey of its members and found unprecedented levels of concern at the implication of the proposals. (See Appendix 1).
3.2
How can the Mayor’s Housing Strategy best address the enduring problem of homelessness and the growing problem of overcrowding?

There are obviously a number of answers to this question, depending on the respondent’s vantage point.  As an association of housing law practitioners, we would consider access to quality advice, assistance and representation, coupled with adequate legal rights, to be a vital part of the answer. Homelessness is, obviously, to a significant extent caused by lack of security of tenure in the private rented sector, and this is beyond the scope of anyone but Parliament.  

There are some prospective developments in the field of legislation which deserve support, even though they do not enhance security of tenure to any degree. The proposals formulated by the Law Commission for the simplification and codification of housing law (set out in the Commission’s paper “Renting Homes” and draft Rented Homes Bill, April 2006) would make the law much more accessible to tenants and occupiers, and we believe that the Strategy should support that initiative.  As regards overcrowding, the law is in need of urgent reform and the government has recently consulted on proposed reform of the `room’ and `space’ standards for statutory overcrowding (Tackling Overcrowding in England: a discussion paper: DCLG, July 2006).  We attach our response to that consultation for information, in which we suggest the adoption of the new `bedroom standard’ of statutory overcrowding. (See Appendix 2).

It is essential that the Mayor’s London Housing Strategy address the issues created by the DCLG’s agenda on Prevention of Homelessness, and the mixed messages which local authorities receive from the Department. On one hand, authorities are urged to promote the techniques of Prevention at every turn, such that they are measured against performance indicators in Best Value PI 213. The BVPI framework is an impossibly crude scheme, since it gives no credit whatsoever to authorities which have accepted a homelessness duty towards an individual applicant, no matter how correct that decision was or how far the authority attempted to prevent homelessness occurring. In the same way, the Government has set a target of reducing the numbers of people in temporary accommodation by 50% by the year 2010. On the other hand, local authorities are warned by the Housing Minister and by the Homelessness Code of Guidance that they must abide by their legal duties (to take an application and start making enquiries; and to provide temporary accommodation) where they have “reason to believe” that a person meets the statutory criteria.

 We would recommend that there should be provision in the Mayor’s Strategy for a major research project the purpose of which would be to analyse not only the outcomes of local authority advice giving in relation to people facing homelessness, but the policies and practices of authorities in offering various housing options as an alternative to making a homelessness application. Such a project would be able to address, on a systemic basis, why independent advice is so often needed to counter the advice that has already been given by an options adviser to a prospective homeless applicant. 

We would like to endorse in particular one of the objectives of the original London Housing Advice Strategy document, which is to support and promote duty advice schemes in county courts, and Possession Prevention schemes, such as that in Southwark. Most county courts in London have duty schemes which operate on possession days (rent and mortgage possession), some funded by the CLS. There is a need to ensure that all courts are adequately served by schemes, and to monitor their effectiveness in a range of cases. In particular, it would be valuable to have a research project which tracks the history of a tenant/mortgagor/occupier who has been assisted by a duty adviser. Relatively few such people will have their cases taken on by the person they met at court.  While duty schemes are extremely important, many people will need further representation and advocacy to resolve the problem that took them to court.  There is a dearth of research into how well the system copes with those defendants (many of whom will not be eligible for legal aid, or will not be able to find a solicitor/agency to help them). 

3.3
How may the Mayor’s Housing Strategy be used as a tool to tackle worklessness and child poverty, especially amongst social housing tenants and homeless people living in temporary accommodation?
For homeless households, there already exists a statutory framework, which requires that accommodation provided under homelessness duties is “affordable”. However, occupiers need access to quality, experienced housing advisers to enforce their rights in this regard, allowing them where appropriate to go out to work without being caught in the ‘poverty trap’ and thus help alleviate child poverty.  For social sector tenants, as for all tenants, there needs to be effective access to housing benefit schemes, including assistance both with initial applications and with ongoing claims, and again access to proper housing advice is essential.  We suggest that the Mayor’s Strategy should adopt the detailed objectives of the London Housing Strategy in this regard.

There is clearly a place within the Strategy for developing materials and facilitating conferences to share best practice and promote joint working. The problem for working advisers and practitioners is that they are so contract-driven that they have little capacity to provide the evidence for or take part in such events.  We would welcome the establishment of projects to analyse the sources and effectiveness of advice in London. Where such projects are set up, they will require detailed examination of the selected cases, the issues encountered, measures taken and eventual outcomes, rather than rely on more bureaucratic methods such as performance indicators.

It is a regrettable but familiar experience that, despite the efforts of the legislation and the Code of Guidance to foster a spirit of co-operation between housing and social services departments or authorities (and other agencies such as health and educational professionals), such joint working is usually conspicuous by its absence in so many cases. One of the greatest achievements of a London Housing Advice Strategy would be if it could promote genuine co-working between service providers and assist in preventing homelessness with the aid of support services and measures towards tenancy sustainment.  

 3.4/3.5

These two questions are very much for those with different disciplines from our own.

3.6
How should the Mayor’s Housing Strategy address the issue of unaffordable rents, especially in the temporary accommodation and privately rented sectors?
With regard to temporary accommodation provided under one of the homelessness duties and powers of a local housing authority under Part 7, Housing Act 1996, there is a statutory framework which should mean that the cost of such accommodation is “affordable”.  This is where access to expert housing advice and assistance is vital and to the extent that the Mayor’s overall Strategy will integrate the London Housing Advice Strategy, this will be an important element in highlighting issues of affordability.  

We would strongly endorse the need for better protection of private tenants' rights, such as they are. Following the introduction of the assured shorthold tenancy in the Housing Act 1988 and the removal of effective rent controls, most private tenants are without any meaningful security. For this reason alone, independent advocacy is particularly important to private sector tenants. Additionally, we consider that it is essential that authorities have a well-resourced specialist tenancy relations officer service. Tenancy relations officers (TROs) have a particular responsibility for investigating complaints of illegal eviction and harassment, of conciliating where necessary, and of bringing about better practice and good relationships in the private rented sector. Where appropriate, this will involve preparing the evidence for prosecution of landlords who take the law into their own hands. Many boroughs no longer have TROs, and there is consequently no effective restraint on or remedies for illegal eviction and harassment.

The National Tenancy Deposit Scheme, being implemented in April 2007, will go some way to alleviating the particular difficulties which private tenants have encountered in relation to deposits. Another vitally important factor is the housing benefit system. For those on benefits and/or low incomes, it is essential that there should be an accessible and efficient process of administration of housing benefit in every local authority.  Claimants need help with housing benefit applications, assessments and decisions, and, again, only continued access to quality and experienced housing advisers will provide this.

Section 8:
 Promoting Choice and Mobility

8.1 
We will pass on this question, as it relates to matters better addressed by those involved in the supply of housing and planning matters.

8.2
Any system of allocation of accommodation by a local authority must comply with Part 6 of the Housing Act 1996   We have concerns that “choice based letting” schemes are not always readily compatible with the statutory obligation to give “reasonable preference” to those in certain classes of housing need, and therefore we consider the Strategy should be cautious in its support of this policy objective.

8.3 The purpose of Part 6 of the 1996 Act (Allocations) is to create a statutory

code identifying certain groups as being in greater need of accommodation than others.  So long as an authority has given a reasonable degree of preference or priority to people in those groups, it has an extensive discretion to decide on its own local priorities. However, we cannot see that under the Act there can be a pan-London allocation scheme unless such a scheme conforms to the broad parameters of the Act.  Moreover, the individual allocation schemes of each local authority will differ one from the other to a quite substantial extent.  Unless there is a system of nomination to a central pool from the individual allocation scheme of each authority, there is a danger of conflict with individual boroughs.  Housing associations, as registered social landlords, will be governed by their individual policies, which should be broadly similar having regard to Housing Corporation Guidance.  The position might be more streamlined if the Law Commission‘s proposals were implemented and if registered social landlords were brought within the allocation provisions of the 1996 Act.

8.4 
In so much as the default tenure in the privately rented sector is that of an assured shorthold tenancy (i.e., a tenancy with no security of tenure beyond an initial 6 month period and any fixed term), we are concerned that where a potentially homeless person is induced to accept such a letting as part of a Housing Options process, this may lead to further homelessness.  We are particularly concerned that any such tenancy will be at a market rent, which housing benefit may not cover entirely, causing a rent shortfall, followed by rent arrears, debt and repossession.

8.5
Many different types of support and services may be needed. An awareness of legal rights and the means to assert them are an essential part of any strategy of sustainment, and to that end, experienced housing advisers are necessary in the circumstances outlined in this submission.

8.6 This question is designed for those responsible for the supply side of housing provision and it is not appropriate for us to answer it.
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In December 2006 and January 2007 HLPA conducted a survey of its members in order to assess reaction to the proposals of the LSC/DCA following Lord Carter’s review of legal aid procurement.

Consultation
· None of the respondents felt that Lord Carter’s team had sufficiently consulted housing advice providers or sufficiently understood the challenges facing housing practitioners.

Quality
· All the respondents who achieved a rating of “excellent” at peer review had a higher tailored fixed fee than those who achieved a rating of “competence plus” or “threshold competence”.  This suggests, contrary to assertions by the LSC, that higher fixed fees do indeed produce a better quality of service.

· 91% of respondents say the proposals threaten quality.

· None of the respondents are satisfied with the LSC’s assurances that price competitive tendering will not compromise quality.

Standard fees
· 82% of respondents are opposed to the introduction of a national fixed fee.

· 65% of respondents expect their income to decrease by more than 10% and 38% expect their income to decrease by more than 25%.

· 96% of respondents say that under the proposals there will be a disincentive to undertake more complex cases or to assist the most vulnerable clients.

· 64% of respondents say that expansion into other areas of social welfare law is less likely as a consequence of the proposals.

· 89% of respondents are opposed to the LSC’s proposal to control the ratio of certificated to legal help cases as this will compromise practitioners’ ability to grant funding certificates where required.

· 96% of respondents are opposed to competitive tendering.
The future
· 58% of respondents are considering leaving publicly funded housing work or have colleagues who are doing so. 

· 49% of respondents do not expect to be providing housing advice in 2 years time.
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GENERAL INTRODUCTION
1 
 This paper contains a brief response prepared on behalf of the Association to the above Consultation Paper. 

2
Firstly, to state a little about the Association. It is an organisation of solicitors, barristers, advice workers, and   independent environmental health officers, and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 15 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area (almost invariably members themselves). 

3
The Association has been regularly consulted on proposed changes in housing law, by the means of primary and subordinate legislation, and relevant codes etc by the relevant Departments, including the former Department of the Environment, and was on the List of Consultees for the Appointment of Queen's Counsel and Assistant Recorders.  A previous Chair (until Jan 2000) is also a member of the Law Society's Housing Law Sub-Committee as is a member of the current Executive. The Vice-Chair (until January 2006) was appointed Queen's Counsel in 2000. Another executive member has recently been a member of the Civil Justice Council and the same member is currently deputy Chair of the Civil Justice Council’s Housing and Land Sub-Committee. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

THE RESPONSE 
(NB all page references are to the Discussion Paper)

4 First of all HLPA welcomes this proposal to implement s 216 of the Housing Act 2004. There is no doubt that the present standards for overcrowding cannot be permitted to continue for all the reasons indicated in paras 2.2 and  2.3 (page 5) of the Paper. They allow for conditions of what any reasonable person would call overcrowding to persist. They do not fit modern conceptions and have not for some considerable time. We agree with  the views expressed in paras  2.9, 2.21. and 2.22 (pages 6 and 8)

5  Of the specific proposals in the Paper, on the whole, HLPA favours the adoption of the bedroom standard  (para 3.4 (a) page 8). We are concerned at the proposal that this be implemented in stages. There is a risk of the succeeding stages not being achieved. This could be avoided by providing the time-table for each stage from the implementation of the new standard. If there is to be staging then the worst excesses identified at 3.4 (a) should be dealt with immediately. 

6 However, the bedroom standard itself has problems. For example, even that contemplates adolescents/teenager between 15-20 sharing one bedroom during the critical examination years. We would prefer to see the bedroom standard improved and note the proposal for creation of a new definition of overcrowding (unspecified) at 3.4 © page 9) We would not however wish to see this change unduly delayed. Rather than a further “wide discussion and consultation” an improved “bedroom standard “ could be implemented.

7 HLPA recognises any step will result in more households being within the overcrowded definition and the effect this will have so far as allocation of public housing and control of housing conditions in the private sector is concerned. In addition overcrowding “in common parlance” is already a basis for finding accommodation not “reasonable to continue to occupy” in the definitions of homelessness and intentional homelessness in s 175(3) and s 191 (1) of the Housing Act 1996 for the purposes of qualifying for the duty to accommodate under Part VII of that Act ( R v Westminster CC ex p Alouat 1989 HLR 477).  A refined definition may lead to more applicants qualifying. These results must be recognised and appropriate resources made available (see the article by Steve Povey, solicitor in Shelter’s Roof Magazine for September/October 2006 page 38, also “Making Room “ by Bill Rashleigh from page 21 same issue)    

8  A means of alleviating this result so far as the allocation priorities   under s 167 Housing Act 1996 could be to draw a distinction between the “overcrowded “ and the “severely overcrowded”. The latter could attract “additional preference” under s 167 (2). “Severe overcrowding” could also lead to accommodation not being reasonable to continue to occupy as the probability of violence now does (s 177) while 

“overcrowding “ remaining a factor which could lead to that result in particular circumstances (impact on a disabled child) while not necessarily doing so. An example of “severe overcrowding” could be a deficiency of two bedrooms and “overcrowding” one bedroom.  

CONCLUSION

9
We hope these comments are helpful. We look forward to responding to any further consultation (para 1.9 page 5) 

DAVID WATKINSON, Barrister

Convenor, HLPA's Law Reform Sub-Committee

September 2006
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