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Meeting Overview
1. Condolences to HHJ Madge who due to speak but had had an accident 

2. Minutes of last meeting agreed

3. John Gallagher . His speech addressed the case law over the last year.  He whizzed us through cases on Ground 16 (under occupation) moved swiftly to Richardson v Midland Heart (possession where there is shared ownership) where the appeal is listed for February 2009. He took us to the new Mortgage Arrears Protocol which he pointed out lacks teeth.  He reminded us of the Human Rights cases of McCann and Doherty as well as two recent cases on Article 6.  We skipped over Malcolm with a reminder that there is a DWP select committee looking into the effect of this case.  He highlighted the case of Aweys regarding the treatment of those homeless at home.  He mentioned the cases of Ibrahim and Teixera ; both have been referred to the ECJ for determination of questions.  The final case attention was drawn to was the important decision of Moran where the CA held that a woman’s refuge could be accommodation under the HA.  Permission to appeal to the House of Lords has been given. 

4. Robert Latham concentrated on the Housing and Regeneration Act 2008.  He pointed out that in two weeks time the Housing Corporation will be no more and the Tenants Services Authority (TSA) will come into being.  He considered some policy issues such as who provides social housing these days.  He drew attention to the important case of Weaver where RSLs were held to be public bodies (to be heard on appeal in February 2009).  He drew attention to the political agenda where CIH is calling for the abolition of social housing for life.  He explained the new regime regarding tolerated trespassers (expected to be in force April 2009).  He highlighted those areas where the new regime will not apply in particular where there has been a transfer of tenancy from one landlord to another during the termination period ie the period between the end of the old tenancy and the start of the new tenancy.  HLPA is responding to a consultation regarding tolerated trespassers and stock transfers.  A potential issue for HLPA members will be to ensure possession orders are made under Form N28A.  Brief reference was made to other changes in the Act 

Executive Committee reports

5. Viv Gambling reminded members of the potential venue change next year for main meetings. Members were happy to attend Waterloo or Red Lion Street.  Thanks to Angus King for taking on the housing seat on the Law Society council. 

6. Dominic Preston reminded members about the conference and social on 10.12.08. 

7. Gareth Mitchell drew attention to the LSC consultation paper for civil bids for 2010 contracts; HLPA will respond and seeks contributions from members 

8. David Watkinson re law reform.  Main point was that ECHR enforcement branch has contacted HLPA regarding McCann.  They want to know what would be the effect if courts were given the right to apply proportionality directly.  DW seeks examples of cases where client has become a trespasser ie failed succession, joint tenants where one given NTQ etc. 

Minutes

Chair:  Our speakers tonight are John Gallagher, Principal Solicitor, Shelter and Robert Latham, Head of the Housing and Social Welfare Group at Doughty Street.  Some of you may have thought Nic Madge was coming tonight but unfortunately he has ruptured his Achilles tendon during a trip to Tajikistan and is being operated on this week.  I would like to minute our condolences to him and I hope that he will perhaps be able to speak at a meeting next year.  Fortunately Robert has very kindly agreed to speak instead tonight.  Could I first ask if there are any amendments to the Minutes of the last meeting?  If not, we will move on to the speakers.  Because their handouts are so detailed they will not be addressing all issues but will highlight specific key points.  Obviously you will be welcome to ask them on any aspects of their paper or any other issues within the broad remit of the housing law update.  

John Gallagher:  As Tracey said, it will not be possible to cover everything that is in the notes but I will use slides in the hope of guiding me in terms of time.  I will start with a miscellany of cases under the heading of Landlord and Tenant.  The first three cases are all, strangely enough, on the under-occupation ground on secure tenancies, which is ground 16. This ground is based on under-occupation where someone has succeeded to a tenancy on the death of the tenant; it does not apply to the spouse or partner, but where the ground is proved a possession order may be made against other members of the family if it is reasonable to do and suitable alternative accommodation is available.  The first case is Wandsworth LBC v Randall.   In this case Mr Randall succeeded to the tenancy of a large four bedroom house on his grandfather’s death.  In between the council serving the notice of seeking possession and the court hearing, his mother and half-sister moved in with him and  the Council said, “You can’t possibly include them  as part of your household: the relevant date must surely be the date of the notice or possibly even the date of the death.”  The Court of Appeal  disagreed and held that the date for adjudging whether accommodation was reasonably required for the tenant’s household was the date of the court hearing.  One must assume that in the county court evidence was taken as to the genuineness of the mother and the half-sister’s intentions to remain in the property.  But on the face of it that seems to  make significant inroads into the provisions of ground 16.  

Turning to Manchester CC v Benjamin, this case involved a six-bedroom property which had been the family home since 1979 but as Miss Benjamin was occupying it with her three year old son it was now  seriously under-occupied.  She defended the case on the basis that it would not be reasonable to make an order for possession because she would not be able to exercise the right to buy on the alternative accommodation for a period of five years.  That is as a result of changes to the period of qualification for the right to buy made by the Housing Act 2004, whereas if she remained in her current property, the six-bedroom property, she could exercise it after two years.  The Court of Appeal said that was not a reason to resist possession; a council’s need to deploy its housing stock was  of greater importance than Miss Benjamin’s interests in relation to the right to buy and it was reasonable to make a possession order.  But in an interesting piece of judicial law making the Court of Appeal considered that Parliament could not have intended someone in Miss Benjamin’s situation to lose out on the right to buy and so the Court of Appeal made the assumption that she would be able to take her two year residence qualification with her on moving to the other accommodation, in other words she could exercise the right to buy straight away under her new tenancy. 

Our third case is probably the most surprising of all which is Newport City Council v Charles. I am afraid there is no reference for this apart from the date, it was reported on LawTel without, so far as I can see, a reference.  The client in this case lived with his mother, who died.  She was a secure tenant and he hit upon the idea of failing to inform the council of her death; he did not even register the death, apparently.  He continued to pay rent and council tax in her name for several years.  Eventually the authority found out and was suitably scandalised and brought a claim for possession.  The Court of Appeal  stated that Mr Charles had made a representation that his mother was still alive.  It was not just a passive act, it was dishonest and it was a fraudulent representation.  But this was all the council could rely on, because ground 16 is very clear that the notice of seeking possession must be served within  a strict time period - not less than six months and not more than twelve months after the death - and, of course, it was well over twelve months.  Newport argued that Mr Charles was estopped from  claiming thatthe time limit had expired, but the Court of Appeal said that this was not the case.Estoppel can only be used “as a shield, and not a sword”: it is not a cause of action.  The Court of Appeal expressed regret at the outcome.  I am not clear whether that case has been appealed or not, perhaps somebody may know.

The next case is Richardson v Midland Heart Limited, which is a case that surfaced long after it was decided back in November last year.  This was a case involving shared ownership; Miss Richardson had a 50% interest in a property with Midland Heart Limited, who are a housing association.  She held 50% on a long lease and rented the other 50% under an assured tenancy, or at least that is what we would have said before this  case.  As we know, shared ownership has always been a difficult thing to analyse in legal terms.  How can you have a long lease and an assured tenancy side by side?  But nevertheless I think we  tended to assume that it was feasible, and we might have thought that the landlord would have to perhaps take forfeiture proceedings to end the long leasehold, but not according to this decision.  Midland Heart brought a claim under ground 8 of the assured tenancy grounds for possession to terminate the assured tenancy and then said effectively, “Sorry, that’s it; you don’t have any further interest in this property.”  So Miss Richardson sought a declaration that she was entitled to 50% of the sale proceeds, or an interest equivalent to 50%.  The High Court said no, the long lease and the periodic tenancy together constituted an assured tenancy because, strangely enough, there is nothing in the Housing Act 1988 that exempts a long lease (that is, a lease over 21 years) from being assured, although you would have thought that the low rent provisions might sometimes do that.  As a result Miss Richardson’s assured tenancy was terminated and she had no interest left in the property or in any proceeds of sale.  All she had was that Midland Heart, as a concession, had offered to repay her original premium, less any rent arrears, but not to give her any proportionate increase in the value of the property in the meantime.  I think that decision creates an unjust outcome; I do not know whether there is an appeal.  

Can a licence be secure?  This is Mansfield DC v Langridge, a case where Mr Langridge was given a licence to occupy temporary accommodation by Mansfield following an assault by neighbours.  He himself was the subject of possession proceedings on his permanent accommodation because of accusations of anti-social behaviour against him and so this temporary accommodation was being made available to him on a licence agreement in order to protect him from his neighbours but only,as far as Mansfield was concerned, pending the outcome of the possession proceedings.  Those proceedings resulted in a possession order being made on his original flat and he was then given notice to quit his temporary accommodation.  But he defended on the basis that section 79 of the 1985 Act provides that a licence can be secure; it is one of those oddities of the public sector, very different from the private sector, that a licence can attract security of tenure.  So Mansfield said, “Well that clearly wasn’t our intention and surely you have to look to the intention of the letting?”  The Court of Appeal said, no, the only questions were, was there exclusive possession which there was, despite the fact that it was a licence - but also, was it let as a separate dwelling?  Since both those aspects were satisfied Mr Langridge had a secure licence, which is as good as a secure tenancy.  Again, slightly surprising, I do not think many of us would have predicted that outcome on those particular facts.

Next comes our usual summary of anti-social behaviour cases. In Accent Peerless Ltd v Kingsdon, which is slightly showing its age now, mother and daughter were assured tenants who were hypersensitive to noise and chronic complainers.  They made a misery of the housing officer’s life: Accent, again, is a housing association. An outright possession order was made and that was upheld by the Court of Appeal.  Although it was accepted that the conduct was a result of the couple’s mental illness and they both had quite severe community care needs, the Court still had to consider the effect on the neighbours.  The couple had refused to accept medical treatment or engage in mediation, and there was no practical possibility of the situation improving, so the Court considered that there was no alternative to an outright order.  Let’s hope that the outright order resulted in their getting the community care assistance they needed.

In the case of North Devon Homes Ltd v Batchelor, a 61 year old woman was convicted and served a sentence of imprisonment for possessing cocaine with intent to supply, though she was actually “minding” it on behalf of her son.  The county court judge quite vociferously considered that it was not reasonable to make a possession order and you will see his quote: “If every tenant of a dwelling house within the public sector was to be visited by a possession order because it was reasonable to make one, the courts would inevitably be swamped…”  Well, that is an  interesting take on reasonableness.  But the Court of Appeal found that despite the “colourful language”, nevertheless it was open to the judge to decline to make a possession order in that case.

In Webb v Wandsworth LBC, the judge had erred in making a possession order at all.  The order was set aside because the anti-social behaviour was caused by the tenant’s son, who had moved away but still visited occasionally.  But the main aspect was that the judge had taken into account three failed prosecutions for breach of an ASBO made against the son and the Court said that these were irrelevant factors; the prosecutions had failed, and there was no reason to take into account the alleged circumstances underlying those prosecutions.

Mortgages do not usually form a significant part of our update session, but this year they do because, as of today, we have the Pre-Action Protocol on Mortgage Arrears coming into force and you will find that on pages 23-26 of the notes.  The Protocol is framed in quite different terms from the Rent Arrears Protocol; it almost reads like a statement of good practice rather than a statement of imperatives.  It started out in a rather stronger form than this but it was watered down, particularly when the Civil Procedure Rules Committee got their hands on it.  You will see  that the section on Compliance in Paragraph 9, the very last paragraph, reads “Parties should be able, if requested by the Court, to explain the actions that they have taken to comply with this Protocol”.  It seems quite weak, doesn’t it?  But in fact in the hands of an imaginative District Judge it could still be a factor, I think, because a District Judge could consider that he/she did not have the information which would enable them to exercise their discretion under section 36 of the Administration of Justice Act - the discretion relating to paying off the arrears within a reasonable period - unless the steps recommended by the Protocol were complied with.  That in itself might require an adjournment so that the judge could properly inform him/herself of the relevant matters, which could only happen once the lender had properly complied with other provisions of the Protocol.  

I will also mention a case that has hit the headlines in the last couple of weeks.  It is Horsham Properties Group Ltd v (1) Clark (2) Beech and others and this is a fairly extraordinary case.  Mr Clark and Miss Beech were borrowers in mortgage arrears; their lenders were GMAC and GMAC appointed receivers under their power of sale who sold the property at an auction without obtaining a possession order.  The power of sale is derived from section 101 of the Law of Property Act 1925, although most mortgage agreements will also contain an express power of sale.  Horsham Properties, the new owner of the property, then sought to evict Miss Beech, who was living at the property, as a trespasser.  She defended the claim in trespass on the basis that under Article 1 of the First Protocol to the ECHR this amounted to a deprivation of possessions.  But in the High Court Mr Justice Briggs said the claim did not amount to a deprivation of possessions.  In fact he went further and said that in so far as it was necessary for him to say so, the deprivation was justified in the public interest.  Now it turns out that this was a buy-to-let mortgage in which Miss Beech had actually lived in the property which, of course, is a breach of the conditions of a buy-to-let mortgage.  But does that matter, should it matter?  The question is whether any lender be able to take possession of a residential property under the power of sale?  Or should lenders be obliged to seek a possession order which, of course, would trigger the Court’s discretion?  Also, even if  the use of the power of sale is only limited to what the mortgage industry would see as commercial mortgages, where you have a buy-to-let mortgage, there will normally be a tenant living there.  Why should a tenant be evicted as a trespasser in these situations?  

I will now move on to highlight some cases with a Human Rights Act element.  McCann v United Kingdom is the most significant European case of the past year; this was one of those cases in which Mr McCann and his wife were joint tenants, as in the earlier case of Qazi.   Mrs Mc Cann obtained an occupation order against Mr McCann; subsequently, he moved back in.  The Council then procured a valid notice to quit from Mrs McCann, which of course brings the joint tenancy to an end and then brought trespasser proceedings against Mr McCann.  Mr McCann defended the proceedings on the basis that that was a breach of his Article 8 rights.  Although the case had not started off from a very promising factual background since Mr McCann had broken back into the house with a crowbar, subsequently he and his wife were on better terms and in fact she did not realise that by signing the notice to quit it would have the effect of terminating his tenancy.  She tried to withdraw the notice to quit but, of course, she could not.  The European Court of Human Rights said that Article 8 was engaged and although the interference under Article 8 was in accordance with the law and had a legitimate aim, the question was whether it was proportionate to the aim pursued?  Here the Council had chosen to bypass the statutory scheme, because it could have brought a claim under ground 2A of the secure tenancy grounds for possession, which is based on domestic violence, and that would have required the Council to prove the facts and would have carried a test of reasonableness.  The Court held that it should be open to the Courts to examine the proportionality of granting possession. 

Then we come to Doherty v Birmingham CC, which is a case in the House of Lords.  The Lords were about to give judgement on Doherty when McCann was decided and so they accepted written representations in the light of McCann and then came back with their amended judgement.  The Doherty case concerned a decision to seek possession of a travellers’ site on the basis that there was no need to prove grounds for possession.  It was accepted, ultimately, in the case that the use of summary possession proceedings was not compliant with Article 8 of the Convention and this is something that will be remedied in the new Housing and Regeneration Act.  The Court of Appeal in Doherty said there was no Article 8 challenge.  There was no question of factual allegations involved: the decision was just an administrative judgement based on the need to redevelop the site.  

But as in so many of the human rights cases, the issue is not only about Article 8.  As in the case of Kay v Lambeth, it is about when you can use public law arguments in the county court as a means of resisting a private law claim for possession.  So we are talking here not only about Article 8, we are also talking about general judicial review grounds.  In Kay v Lambeth the Lords had identified two gateways for resisting a claim for summary possession, that is, where domestic law  requires the court to make a possession order.  We are talking about cases such as where one party terminates a joint tenancy by serving a notice to quit; or about non-secure, non-assured tenancies where the landlord does not have to prove a ground; and we are talking about mandatory grounds for possession.  We could also be talking about assured tenancy ground 8 cases based on two months’ rent arrears, so this is not just a marginal area of law.  So the two gateways, so-called, are first of all a seriously arguable challenge under Article 8 to the law itself on which the claim is based; and, secondly, a seriously arguable challenge on public law grounds (though does that include human rights grounds to the claimant’s decision to recover possession?).  The issue in Doherty was, did McCann require the House to revisit those conditions and, of course, the answer was no.  But Lord Hope said that the  position in Kay required modification and the other Law Lords went further still.  Lord Scott said authorities are obliged to act consistently with Article 8 when deciding to terminate tenancies and he  further said that factual issues in connection with an Article 8 defence can be dealt with by evidence in the county court.  Lord Walker said these are not necessarily exceptional cases, because McCann cast doubt generally on the question of terminating a joint tenancy by notice to quit.  Lord Manse said that in reviewing these cases the concept of Wednesbury unreasonableness could become a more straightforward examination of reasonableness.  We will return to these cases and these issues at our January meeting, but it is worth considering whether the latest formulation from their Lordships may herald something like the return of the concept of anxious scrutiny, which  was  a familiar concept during the first few years of the Human Rights Act but whose star seems to have waned a little in recent years.

The we come to Article 6 cases on page 9 of the notes.  Gilboy v Liverpool City Council concerned a challenge to the review procedure on demoted tenancies.  However, the Court of Appeal said that the review procedure, coupled with judicial review, was compliant with Article 6, following the approach in the McLellan  decision on introductory tenancies several years ago.  

Fazia Ali v Birmingham City Council and the Secretary of State, likewise is an Article 6 challenge to the homelessness review procedure.  In this case there was a factual issue as to whether the homeless person had received a notice of an offer of accommodation which set out the consequences of not accepting it, that is, that the Council would consider its duty discharged.  The applicants stated that they had not received that notice, but the reviewing officer decided as a matter of fact that they had. It was held thatthe oversight of the county court jurisdiction on a point of law was sufficient even though the reviewing officer is called upon to decide aspects of primary fact. 
Lewisham v Malcolm was a case where, you will recall, Mr Malcolm lost his secure tenancy through sub-letting.  The council brought possession proceedings and he defended on the basis that his decision to sub-let was related to his schizophrenia: not that  his condition directly caused  him to sub-let, but  the decision was related to his failure to understand the consequences of his actions.  The Court of Appeal said that his mental impairment was a disability within the Disability Discrimination Act 1995 and that the reason for the possession claim was related to his disability; it was not necessary to show a direct causal link.  However, the House of Lords has retreated quite dramatically from the approach of the Court of Appeal and in doing so appears to have overturned the decision in Clark v Novacold, the employment law case which was the basis of the Court of Appeal’s decision.  The Lords were satisfied by a majority of 4:1 that Mr Malcolm was a disabled person, but not satisfied that there was sufficient connection between his disability and the sub-letting.  By a majority again, their answer to the fundamental question- was there less favourable treatment? was no.  Who is the comparator in assessing less favourable treatment?  Is the correct comparison with any other secure tenant who has sub-let his flat )as the Council contended) or is it with a non-disabled tenant who has not sub-let?  The Lords agreed with the Council that the comparison should be with any other secure tenant who has sub-let.  This seems to be reducing the test to one of direct discrimination because the Council was saying that it would have taken exactly the same action against any other tenant who had sub-let.  

What does the future hold?  Well, there is an article by Robert Latham and Catherine Casserley in September’s edition of Legal Action which maps out the future.  The main question is whether the Disability Discrimination Act is really only relevant to possession proceedings where there is direct discrimination.  The Code of Guidance says there may be instances of direct discrimination where somebody has been diagnosed with AIDS.  In the public sector one would not expect to find such examples.  But it may be that the future lies in the `reasonable adjustment’ provisions in the DDA, which could apply equally to tenancy conditions.  There is also a draft EC directive on equal treatment and there is the forthcoming Equality Bill.  Finally, there is a Select Committee enquiry taking place at the moment into the DDA, which will include consideration of the effect of Malcolm, and the deadline for written evidence is a week today, 26 November.  Obviously it would be very good if anyone who has a case that has been affected or would be affected by the decision in Malcolm could put forward that evidence, even if only in outline, to the Committee. 

Finally I would like to highlight three homelessness cases: Birmingham CC v Aweys, M and Moran.  Aweys is the case about the lawfulness of treating people as `homeless at home,’ which is on page 11 of the notes.  It relates to the practice of Birmingham City Council in  relation to large families who had been accepted as statutorily homeless because of over-crowding. To Birmingham’s credit, it has to be said, they accepted that it was not reasonable for the families to continue to occupy their current accommodation.  But having  done that, the Council did nothing to assist them; it simply left them as `homeless at home’ until  they should  receive an offer of accommodation from the allocation scheme.  The Court of Appeal held that it was not open to an authority to do that; it was not strictly even open to an authority to have a reasonable period in which to find accommodation for a household whom it had accepted as homeless.  Lady Justice Arden did however say that it was likely that no court would make a mandatory order where it would put the authority in an impossible position.  But the situation is that authorities do need to take action to lift people out of that situation.  There was also an allocations issue, and it was held irrational to place the families in a band which gave them lower priority than people in temporary accommodation.  

I will  briefly mention Ibrahim v London Borough of Harrow, which is a case relating to the right of residence of an EEA national  which is derived from being a  parent of children in education in this country (based on the ECJ case of Baumbast).  That case and the recent case of Teixeira v L B Lambethhave been referred to the European Court of Justice for a determination as to whether or not the carer of children does acquire a right of residence from the children’s Article 12 right to continue their education.

The case of M v Hammersmith and Fulham LBC relates to the associated duties of the housing authority and social services, or children’s services, in relation to 16 and 17 year olds.  Ms M in that case said that Hammersmith and Fulham should have assisted her under section 20 of the Children Act, instead of providing her with accommodation under homelessness duties, that is, that the Council should have regarded her as a child in need and then she would have been owed the leaving care duties on reaching 18.  The House of Lords said that as a general rule not every 16/17 year old is a child in need; but in cases such as this, in which Ms M had a troubled family background and was a young offender, the housing authority should have recognised that she was potentially a child in need and should have referred her to social services.  Baroness Hale considered that on the facts of her case she would inevitably have been accepted as a child in need.  The correct approach is for the authority to provide interim accommodation initially under section 188.  Hammersmith and Fulham were right in doing that because they had reason to believe that  Ms M  might be homeless, but where they went wrong was that they should then have referred her to social services for assessment. On that basis Ms M argued that, since she was in fact provided with accommodation by the authority, which was a unitary authority, why should that accommodation not count as section 20 accommodation, so that she would qualify for the leaving care duties in any event?  But the Lords said no, because the accommodation was actually provided under the homelessness legislation, and not by social services: social services were not actually involved, even though they should have been.  

The last case I would like to mention is Manchester CC v Moran, on page 17, which concerns  the question of whether you can be intentionally homeless from a refuge.  Ms Moran was evicted from a refuge because of alleged threatening behaviour, and was found by Manchester to have become intentionally homeless as a result; she said that accommodation such as a refuge, which was in the nature of crisis accommodation, should not be considered capable of sustaining an intentional homelessness decision.  Under the old case of R v Brent LBC ex parte Sidhu, a refuge was no accommodation at all.  The Court of Appeal thought otherwise; they considered that refuges in modern circumstances can be capable of amounting to accommodation which it is reasonable to continue to occupy.  In place of the very simple principle which we had under Sidhu, the Court of Appeal has come up with a complex list of general factors and particular factors which an authority has to take into account in considering whether or not it is reasonable to continue to occupy a refuge.  This, of course, does not only affect intentional homelessness cases.  It must also affect decisions on homelessness itself, because if a woman applies from a refuge as homeless, an authority could use Moran to say that we do not think you are homeless because we think you can stay in the refuge for the foreseeable future, we think it is reasonable for you to continue to occupy it.  It is a case of my colleagues in Shelter Manchester; they have obtained leave to petition the House of Lords and so hopefully that decision will be reconsidered by the House of Lords in the not too distant future.

Chair:  Thanks very much John for that rapid run through of the last year of housing law.  I will now pass on to Robert who is going to concentrate on the Housing and Regeneration Act.

Robert Latham:  I am going to talk about the Housing and Regeneration Act 2008, which is fast approaching.  The first thing I would like to say is this is one occasion where HLPA  have been most effective in lobbying.  We should pay tribute to David Watkinson and Nowsheen Bhatti.  We deserve to celebrate the achievements in what we have done whilst the Act was passing through Parliament.  Secondly, who knows what happens on Monday week?  The Housing Corporation will be abolished and replaced by the Tenant Services Authority.  What I intend to do in this talk is to deal with three areas: (i) the new regulatory regime, (ii) tolerated trespassers -  are they going to be killed off next April or are they merely going to be culled?; and (iii) other changes with which I will deal with very briefly.  The Act totals 326 sections and 16 schedules.  Is the devil in the detail?  If one looks at the new regulatory regime the answer is “no”.  There are very big issues as to what is going to happen over the next 18 months which you will not find answered in the legislation.  What I hope to do is to put you on notice that we need to be ready for a lively debate about the future of social housing.
The critical date is in 18 months’ time when we are going to have a new regulatory framework for “registered providers”.  Registered providers are going to replace RSLs.  The TSA is also going to regulate to local housing authorities.  If you look at the Act you will merely find a power in Section 114 for the new regulator, the TSA, to extend its remit to local housing authorities.  But it is generally understood  that in 18 months this will happen.  We need to plan on this basis.  The Tenant Services Authority is talking about securing a level playing field between local housing authorities and registered providers (what we know as RSLs at present).  The big question for us is what does this involve when at present we have RSLs and local housing authorities allocating accommodation under completely different statutory frameworks?  Their tenants occupy under completely different statutory codes.  We also have the  big issue as to whether RSLs/registered providers are public authorities for the purposes of judicial review, the Human Rights Act and equality duties.  In 1.3 of my notes, I highlight the recent decision in Weaver in the Divisional Court where it was held that London & Quadrant was a public authority in managing and allocating its housing stock.  An appeal against this decision is listed in the Court of Appeal in February.  One of the amendments which HLPA tried to move to the Housing and Regeneration Act was a specific clause specifying that that registered providers are  public authorities.  This amendment was rejected by the Government.  It is an issue that we will need to watch out for. 
The  issues that we will need to debate are (i) for whom is social housing to be provided? (ii) by whom is it to be provided and (iii) on what terms?  The simple question which we can answer is “By whom is it going to be provided?”  The figures in para 1.2 of my paper are about 12 months old.  But if you look at those statistics you will see the massive change in who is managing our social housing.  RSLs are sweeping into the field.  In the paper you have the number of local authorities; only 210 out of 354 local housing authorities retain any housing stock.  Of the local housing authority stock that is retained, a significant minority has been transferred to ALMOs (Arms Length Management Organisations).  There are failing ALMOs - in October it was reported that Salford was going to transfer 15,000 homes which were managed by an ALMO to an RSL.  We also have the problem of successful ALMOs - apparently Kensington and Chelsea, which has got 10,000 homes managed by an ALMO, is successful but in order to secure more finance to do up the properties is thinking about a transfer to an RSL.  So what we have seen is this massive transfer towards RSLs and we are likely to see that trend continue.  You may be aware of the debate about the fourth option.  A few years back Camden tenants voted against an ALMO because they wanted to retain council control, as a result of which for the last five or six years there has been next to no capital finance to do up Camden properties.  There is a big debate: why cannot tenants, if you are going to empower them, actually have the right to stay with their local authority and have the money to do up their homes to a decent standard?  It maybe that the Government is yielding on this but the best bet is that the trend of housing towards RSLs is one  that is going to continue.  
Last month the Chartered Institute of Housing published “Rethinking Housing” which raised the issue of abolishing tenancies for life.  You can participate in that debate on their website.  Last month we also had the 8th Housing Minister appointed, Margaret Beckett. We were promised a Housing Reform Green Paper by the end of the year, but I suspect that this will be delayed.  The Times carried an interview with Margaret Beckett ten days ago under the headline “Council Homes for Life to be Scrapped”, which seemed to endorse the proposal in the Chartered Institute of Housing paper. But within 24 hours she was retracting this.  It is  clear that there are many Labour MPs and policy thinkers who are trying to exercise some control over the debate which seems to be emanating from the CLG  and the Chartered Institute of Housing.  We need to be aware that the debate is going on at present. HLPA members need to get involved in that debate.  

But what does the Housing and Regeneration Act do?  First, it creates a new body, the Homes and Communities Agency as the development wing. Secondly, it creates the Tenants Services Authority, which will take over from the Housing Corporation on 1 December.  But for the next 18 months, the TSA will operate within the current regulatory regime which has been developed by the Housing Corporation.  One of the interesting points about the Housing and Regeneration Act is that you look at it and you will find no reference to the Tenants Services Authority whatsoever.  Section 81 says “there shall be a body to be known as the Office for Tenants and Social Landlords.”  Well that is what the legislation may say but there is going to be no such body because the Government has decided that it is going to be called the “Tenant Services Authority”.  It is going to regulate registered providers, as I have set out in 2.3 of my paper, who will replace RSLs.  Registered providers will extend to both low cost rented and low cost home ownership accommodation, including for-profit organisations.  One of the things I did when I read the Act was to look at the duties to consult under Part 6 and Part 7 of the Housing Act 1996.  You will be aware that there is a duty on RSLs to cooperate with their local housing authorities.  Has it been amended to replace RSLs with registered providers?  The answer is “no” and  that  demonstrates the speed with which this legislation is developing without really realising the consequences of what is being proposed.  But as far as the Homes and Communities Agency is concerned, one needs to look at the statistics on the slide which appeared in the last edition of Inside Housing.  Last year 21,538 low cost homes were built, but  9,655 were unsold.  This Government has got a very ambitious programme of 45,000 new rented properties a year and more low cost home ownership properties. But with the present collapse of the finance market, there are very real questions as to what is going to happen to these targets.  

But what HLPA members are really concerned with is the Tenant Services Authority.  On Monday week, it is going to be launched. It will then embark upon an 8 month informal consultation on the new regulatory regime.  Between August and November there will be formal consultation.  On 1 April 2010 the new regime will come into force, which is likely to extend to both registered providers and local housing authorities.  “All change”, you may well think.  Can I  refer you to paragraph 2.4 of my paper where you will see that the new Chief Executive of the TSA, Peter Marsh, was former deputy chief executive of the Housing Corporation?  His Chair is Anthony Mayer who, admittedly, did come from a GLA. But if you go back to the 1990s, he was also Chief Executive of the Housing Corporation.  At the HSA has, you do have a Chief Executive who comes from local government.  But, again, the Chair is Robert Napier, current Chair of English Partnerships, one of the bodies that it is replacing.  So the same faces but new regimes.  At para 2.5 of my paper, the ten fundamental objectives of the TSA are spelled out.  Note Objective 9: “to minimise interference and apply principles of good regulation (proportionate, consistent, transparent and accountable”.  It is interesting how “proportionality”, a principle under human rights law, has crept into our legislation..  But in 2.7 I raise the big issue: What does this mean and how is a level playing field going to be established between LHAs and the new registered providers?  HLPA should be inviting someone from the TSA to an early meeting.  HLPA should  get involved in the debate about what the new regulatory regime is going to bring.    

I move on to a more familiar subject, tolerated trespassers.  Are they going to be killed off or is it a mere cull?  I  highlight the problem of successor landlords.  At present the legislation does not extend where you have had a stock transfer from a local housing authority to an RSL.  For the new regime to bite, you need the same landlord at the time of the commencement date as at the time the occupant became a tolerated trespasser.  What we do have is a consultation paper, “Tolerated Trespassers, Successor Landlord Cases”. HLPA needs to respond by 19 December.  I am co-ordinating the response.  What I would particularly like some assistance with is some questions which the Government ask and to which they clearly do not know the answers: “what has happened where there have been stock transfers?  Have tolerated trespassers who were transferred over been offered new tenancies?”  Is it, indeed, possible to identify tolerated trespassers who have transferred?  The real question is whether social landlords are able to distinguish between their tenants and their tolerated trespassers.  This was the question asked by Lord Justice Wilson in Jones v Merton.  The reality is that many landlords are unable to distinguish between the two, even though we probably have 750.000 tolerated trespassers, perhaps 10-20% of occupants occupying social housing.  
You are all aware of the problem.  It is a combination of the legislation and the various templates which have been used for possession orders.  The central  problem is Section 82(2) of the Housing Act 1985 which provides that a secure tenancy comes to an end on the date that the tenant is ordered to give up possession.  This principle has now been extended by the Court of Appeal decision in Knowsley to assured tenancies under the Housing Act 1988.  You will also be aware that we have had different forms of suspended possession orders, the dreadful Form N28 (2001) which was interpreted  in Harlow v Hall as an order that merely suspends the execution of the order and renders every tenant against whom it was made a tolerated trespasser.  Form N28 (1993), which has never been interpreted.  In my view if the tenant against whom such an order was made, has complied with the order for the first 28 days of the order, they do not become a tolerated trespasser upon a later breach.  That order has never been interpreted; even though there have been eight critical years when it was in use.  We are still waiting for it to be resolved.  We have still got some of the old Form N28 (1983) which were interpreted in Thompson v Elmbridge; a postponed possession order but the occupant will only become a tolerated trespasser if s/he breaches the terms of the order.  We know that the position has been ameliorated by the postponed possession order (Form N28A) which was introduced in 2006.  

In October four cases came up in the House of Lords and in 3.3 I deal with them: (i) Knowsley Housing Trust v White: does the regime of tolerated trespassers extend to assured tenancies?  (ii) Honeygan-Green v Islington LBC: the impact of reviving a tenancy on the right to buy.  (iii) Porter v Shepherds Bush and London & Quadrant v Ansell -the issue of the “entrenched tolerated trespasser”.  When these cases came up in the House of Lords in October, it was rather like ten green bottles.  I deal with this in paragraph 3.4 of my paper.  The four appeals were listed for 8 October.  Ansell fell off the wall before it even got to the House of Lords.  My understanding, and I will be corrected if I am wrong, is that a private deal was reached between the landlord and Ms Ansell. I surmise that she was offered a tenancy if she did not continue with her appeal. So her appeal was never determined.  The second green bottle to fall was Porter.  Shepherds Bush Housing Association conceded the appeal on the first day accepting that that Marshall and Swindon were wrongly decided and that the principle of the entrenched tolerated trespasser should never have been developed by the Court of Appeal.  The appeal was not argued.  White was heard on 8/9 October and we await the judgment.  It may well be that the regime of tolerated trespassers does not extend to assured tenants at all; I suspect it is a 50/50 on that.  We then have the Honeygan-Green v Islington which was heard on 13 October and the House of Lords are going to grapple with the whole range of issues which impact upon secure tenancies under this nightmare scenario of “tolerated trespasser”.  The judgements of their Lordships are awaited.  In view of the concessions made in the Porter case, the problem of the entrenched tolerated trespasser is likely  to disappear.

What does the Housing and Regeneration Act do?  Section 299 is very simple in its terms.  It makes provision which is to be found in Schedule 11.  You need to look at  the 26  paragraphs in the Schedule to find out what exactly it is going to do.  Very sensibly, for the future, the relevant legislation is amended to provide that the tenancy ends when the possession order is executed.  This is an amendment which HLPA agreed with the LGA ten years ago and upon which the Government did not act.  It is  complicated because it has to deal with secure, assured, assured shorthold, introductory and demoted tenancies.  I note the changes will apply retrospectively to some possession orders; if the possession order has not taken effect so that the tenancy has not been brought to an end, then the legislation will be retrospective.  So if you have already got a postponed possession order then it will be caught by the new legislation.  

Section 85(4) and Section 9(4) are going to be amended; you will be aware at present that you can only discharge or rescind a possession order if the tenant has complied with the conditions in the order and almost per se they will not have done or you will not need to apply to rescind or discharge it and there is a more general discretion in respect of that.  There is a technical amendment which I deal with in paragraph 3.8 relating to mutual exchanges.  
But what about the transitional provisions?  It would have been open to Parliament to provide that changes should be retrospective thereby reviving the tenancies of all tolerated trespassers who remain in occupation of their homes and who have not been granted new tenancies.  If the Government did not want them to retrospectively have a claim for disrepair, it could have given the court a discretion to reduce damages for disrepair for that limbo period.  
The Government has not done that.  Its chosen path is the creation of a new replacement tenancy and we have these lovely concepts: “ex-tenant”, “ex-landlord” and “termination period”.  It reminds me of the parrot sketch in Monty Python, the “ex-parrot”. The concept of the “termination period” reminds me of Marathon Man; you think about the tolerated trespasser in the electric chair as the current goes through them and they are terminated.  But the termination period is a period between which the occupant  became a tolerated trespasser and the commencement date of the legislation.  There are  three conditions which must be satisfied: (i) The occupant must have occupied the dwelling as their principal home at all material times; (ii) The ex-landlord condition must be satisfied: the landlord must be the same at the date that the occupant became a tolerated trespasser and at the commencement date, hence it does not deal with the succession cases; and (iii) there must have been no new tenancy in the interim.  The tolerated trespasser then gets a new tenancy of the same nature, same terms and conditions and same rent.  Any rent arrears are carried over.  The possession order remains in force.  In respect of introductory tenancies and demoted tenancies, they come back as the same and the twelve month clock restarts.  The original and the new tenancies will be treated the same and continuous for certain rights: the succession rights, the right to buy and ground 8.  

What happens if the conditions of a tenancy were changed during the termination period?  In my note at 3.14, it is apparent to me that the Government thought that if the conditions changed then the new conditions would apply to the replacement tenancy.  I do not think that can be right because if there was a change of a condition during the limbo period, it could never have related to the terms upon which  the tolerated trespasser occupied  their dwelling. Otherwise the occupant would have had a new tenancy.  This is a technical point.  For the legal adviser, it will arise when you are dealing with an anti-social behaviour possession case.  Plead “we do not admit the terms of the tenancy; the landlord must  prove that the conditions were changed”.  It seems that the conditions of tenancy which apply to the replacement tenancy will be those that applied at the time the tenant became a tolerated trespasser.
Relevant claims: there is a discretion to the court to allow the original and the new tenancies to be the same and continuous for a relevant claim.  So if you have a disrepair claim, you can go to a court and the court can grant an order whereby the tenant can claim damages for that intervening period.  
Because many local authorities did not know who their tolerated trespassers were, some consulted them on stock transfers and some did not.  Paragraph 22 remedies this.  The statutory consultation requirements will be deemed to have been satisfied, regardless of whether tolerated trespasses were included.
If you think the legislation is complicated enough, almost anything can be amended by secondary legislation.  The Government clearly thought that this was a mess. They did not adopt the simple solution proposed by HLPA and the LGA.  Having adopted their complicated solution, if they got anything wrong, they can deal with it through secondary legislation before April.  As my note says, 9 April is intended to be the commencement date.  

There is an issue regarding the future of possession orders.  I highlight what I say in 3.18 and 3.19.  I suspect that landlords will argue that judges should revert back to Form N28 whereas tenants will argue that Form N28A is still the appropriate order.  HLPA members will need to be prepared for such arguments in April.
Finally, in section 4 of my paper, I deal with various other technical amendments in the legislation.  4.1:  The Morris incompatibility is remedied albeit that only a limited housing duty will be owed and any accommodation is to be secured through a short-term shorthold tenancy.  4.2: There is a new local connection rule for former members of the armed forces. 4.3:  There is a technical amendment to Section 167(2) of the Housing Act 1996 in respect of the Morris amendment.  What do you put between subsections 167(2) and 167(2A)?  The answer is sub-section  “167(2ZA)”. Such is the manner in which   our legislation is now drafted.

Other changes: 4.4: the introduction of Family Intervention Tenancies.  4.5: Bringing Local Authority Gypsy and Traveller Sites within the Mobile Homes Act to remedy the violation found in Connors.  4.6: Amendments to the right to buy. 4.7: tenant empowerment in respect of stock transfers and TMOs.  
HLPA needs to focus on the consequences of this move towards tenants’ empowerment.  How do tenants see the use of Ground 8 by RSLs? Are the majority of tenants sympathetic to the financial problems of the minority?  Or, do they think that tenant who don’t pay their rent deserve to be shafted?  Should HLPA seek to influence the development of the TSA’s new regulatory framework?  What does “a level playing field between tenants of LHAs and RSLs” mean in practice?  There are a range of issues in the Housing and Regeneration Act 2008 which HLPA should revisit in 2009.

Chair:  Thank you very much, Robert.  The speakers have overrun a little because it was necessary to go into more detail on these important issues.  I will now invite questions from the floor.
Michael Paget, Garden Court Chambers:  Robert finished off by saying that he was worried about the effects of ground 8 on tenants and that leads neatly back to beginning of the talk with John talking about Richardson v Midland Heart, which was exactly a case where the tenant was shafted under ground 8.  Just to update you, in that case the judge did not feel that there was any equitable interest in the freehold even though the leasehold interest had come to an end by way of the payment of the 50%.  Forfeiture was not available because, even though shared ownership tenants can potentially have forfeiture, it is only if the shared ownership is 100% of the ownership so it excludes anyone with 50% or so.  That case is being appealed and it is due in the Court of Appeal on 10/11 February.

Ian Loveland, Arden Chambers:  Following up on the ground 8 point, we recently had a preliminary hearing before a High Court judge reversing a County Court decision who accepted that it was seriously arguable that ground 8 is incompatible with Article 8.  That will be coming up sometime in the spring.
Vivien Gambling, Lambeth Law Centre:  It is just a practical question where, following the introduction of the new Act, one wants to apply for permission to bring a disrepair claim.  Would that be by a simple application notice within the old possession proceedings and if so, how much evidence do you think one would need to obtain before making that application?  Would you need expert evidence and how far would you have to progress a disrepair claim before obtaining permission?  

Robert Latham:  Yes, as I understand it, most district judges and circuit judges are likely to deal with it in much the same way as they deal with applications to revive tenancies at present.  Most applications to revive tenancies are made with the clear purpose of enabling the tenant to sue for past disrepair. In Lambeth LBC v Rogers, Simon Brown LJ suggested that it might be open to a court to revive a tenancy on condition that the tenant did not claim damages during the “limbo period”.  In my experience very few judges have  imposed that condition.  Most judges have taken the view that if you have remained in occupation and you have paid mesne profits which are equivalent to the rent, then the quid pro quo for that is that you should be able to sue for disrepair.  Most landlords have recognised that even if you are a tolerated trespasser they will continue to repair.  So I suspect that in most cases it will be a formality. But you do have to rely upon the discretion of the judge. Provided that a district judge or a circuit judge exercises their discretion properly, it is unlikely a Court of Appeal would interfere with it.  But I suspect that as a matter of course it will simply be a straight application notice to make an order permitting the tenant to bring the claim.

Chair:  If there are no other questions I would like to thank John and Robert for both very good handouts and speeches.  I will now move on to reports from the Executive Committee.
Vivien Gambling, Lambeth Law Centre:  I would like to talk about the venue for our future meetings and this is partly a financial issue for HLPA as an organisation.  To put this in perspective, we do have money in the bank still so we are not about to go bust but last year our end of year financial situation was a loss of £10,000.  Now that has, to some extent by co-incidence rather than by design, been partly addressed by the resignation of our HLPA lobbyist which was regrettable and is certainly a post that we very much valued and brought HLPA not only a lot of kudos but also success in playing an active part in obtaining some of the changes in legislation that we have heard about today.  But the Executive is looking at trying to save money and we have the possibility of a free venue for these meetings from BPP Law School.  There are no formal strings attached to that; it would save the organisation about £6,000 or £7,000 a year.  There has been a letter of consultation which has gone out to members and I am happy to say that we have 100% positive response from those that replied.  However, they were smaller in number than we would like, as is often the case in this type of consultation so I just thought it would be useful to have a show of hands tonight because the Executive is going to have to make a decision next week on whether we change from this venue for meetings starting from January next year.  
Now we were hoping that the meetings would be in BPP’s premises at Red Lion Square, not far from here, but apparently for three dates for our meetings that premises is not available so it would be their Waterloo premises instead.  So I would just ask for a show of hands, bearing in mind that we are going to save some money.  First of all, the North London venue, do you think you would still come to meetings if the venue was at Red Lion Square?  Good, that is very favourable and if it were at Waterloo?  Great, well that is very positive.  We just do not want to make a decision without some indication; we do not want to change the venue and then find that nobody turns up so that is very helpful.  I should just mention that although there are no formal strings attached, BPP have expressed a hope on their part that some HLPA members will volunteer to assist their students at an advice clinic where they provide pro bono advice and that is very much seen as a very valuable part of the students’ education.  Hopefully, for those who have more commercial objectives in mind, this might highlight the attraction of doing Legal Aid work and helping people.  I understand they do a lot of work in the LVT and some mortgage possession proceedings, so there is no requirement but we would encourage anyone who is willing to do that to come forward with your offer of assistance.  

I would also like to record a belated thank you to Angus King from Cambridge House Legal Centre who, with the encouragement of Sara Chandler who is on the Law Society Housing Committee and with the encouragement of the HLPA Executive, stood for the housing seat on the Law Society Council.  I think it is very important that the housing representative is a HLPA member and is able to put forward a tenant friendly viewpoint on legal aid or any other relevant issues which arise in the Law Society Council meetings. 

Chair:  I would just like to make two further points about future meeting venues.  If the Executive does decide to take up the offer of a venue from BPP Law School I think the aim would be to use it for perhaps one year and then review the arrangement, so we would not immediately be entering into a long-term relationship.  I would also like to point out that we would not have definite dates and locations booked from the outset for the whole year.  Although BPP Law School can currently confirm availabiity at their Waterloo site for three of the dates in 2009, thet cannot yet confirm the remaining dates.  Members will therefore need to ensure that they check the notification for the location of each meeting and not just assume that it is at the same place as the previous occasion.  Just so you understand there are those aspects in it if we did adopt this change.
Dominic Preston, Doughty Street Chambers:  A reminder that the conference is on 10 December and I want to encourage you all to be there.  It is a very good training day; we have some excellent speakers this year and if your training budget can stretch to anything, frankly it really should be the conference so I do look forward to seeing you there for that reason alone.  It is also a good opportunity, obviously, to catch up with what your friends and neighbours are doing and, lastly, we also have the Christmas Social afterwards so please put 10 December in your diary.  

Gareth Mitchell, Pierce Glynn Solicitors:  This is about the future of Legal Aid from 2010, members should have a summary that HLPA has produced of a consultation paper that the LSC put out at the end of last month with a reply date of 23 January.  The most important aspects for members to appreciate about what the LSC is proposing are the first three points on the first page of this summary.  That there should be, from April 2010, only housing providers who can also provide welfare benefits and debt advice.  Those who do not want to take on welfare benefits and debt work themselves have the opportunity to form consortia with other organisations that do.  The second important point is that there will be no solicitor only contracts.  That may not affect that many of the people in this room but it will have quite a significant impact on, for example, Citizens’ Advice Bureaux, lot of whom will be providing controlled work, housing advice but will not be employing solicitors.  The LSC say that rule will only apply in areas where there is likely to be significant over-supply which seems to mean it will apply in urban areas but it may not apply in rural areas.  The third point is that there will be a 1:4 supervision ratio so one person meeting the supervisor standard for housing and also for the welfare benefits and also for debt to every four case workers.  
There are some other important changes which are over the page, together with details of the bidding process.  Everybody’s current contracts will, of course, expire in April 2010 so everyone in this room who provides controlled work or certificated advice will need to be preparing a bid which will need to be submitted in September 2009 in order to carry on providing housing work from April 2010.  What the paper says about price competitive tendering is also quite important; there is not going to be price competitive tendering at this stage.  The process by which the LSC will decide to award contracts in areas where there are more people bidding for matter starts than there are matter starts available is set out at point 4 on the third page.  Essentially, preference will be given to those with the best supervision ratio and those who are also able to do employment and community care work.  
Those are the main points and HLPA will be preparing a response.  I think we are quite keen to get feedback from members about how concerned they are about these points, in particular members outside of London which is quite difficult because the Minutes of this meeting do not go out until January and the consultation closes on 23 January.  So if people are in contact with people out of London who can give us a sense of the extent to which this affects non-London members we would be very grateful for that and also very keen that members should provide responses to the consultation themselves.  I think the message when providing consultation responses to the LSC at the moment is that the LSC is not interested at all in how much of a problem it is for you; you need to focus on whether or not it is going to be a problem for clients and, perhaps more importantly, whether there is going to be a problem for the LSC in the proposals in particular if lots of suppliers are going to drop out because they do not want to start doing the bundle of housing, welfare benefits and debt.  
Chair:  Thanks, Gareth.  I am sure we can arrange to somehow send an e-flash or something to all members so that we can arrange that happens before the Christmas period.  

David Watkinson, Garden Court Chambers:  , There were four things I was going to mention from the Law Reform Working Group but two of them have already been mentioned by our speakers.  Regarding tolerated trespassers, Robert has very kindly agreed to organise the HLPA response to the DCLG consultation on what happens over change of ownership, closing date 19 December, so get your thoughts on that to him.  Regarding mortgage possession cases protocol, which John mentioned, the story is not quite over because the Civil Justice Council Housing and Land Committee will be going on to consider getting sanctions, either by rules or by legislation, and extending the scope of the protocol after the issue of proceedings stage to make it mirror the current rent arrears possession protocol rather more than it does now.  But I also wanted to mention, because John was far too modest and did not mention this, the man who braved the Rules Committee and who presented the mortgage possession protocol was our very own speaker, John Gallagher.  So it was he who played that magnificent part in managing to get this through.  Also Derek McConnell, another member of the Association, played a considerable part in drafting the protocol and in the negotiations which led to its final form so all those who are dealing with such cases have good cause to be very grateful to the both of them.

Thirdly, I mention again the Law Commission’s consultation paper on Administrative Redress, Claims against Public Authorities.  The consultation period closed on 7 November.  This asked very difficult questions of HLPA members, such as do you think a public authority ought to be sued on the same basis as any other private individual or should there be restrictions put upon that?  Or, do you think that the MP filter for complaints for the Parliamentary Ombudsman should be removed?  And another tricky one was, do you think the courts should have power to order a stay of proceedings so a complaint could be made and pursued to an Ombudsman?  Well, they have got that already.  So you can imagine the kind of answers that went in to those.  
Now the last thing to mention was McCann v United Kingdom, we were recently contacted informally by the Enforcement Section of the European Court of Human Rights.  Apparently there is one, and it is considering enforcement of McCann.  Now enforcement in European Court terms means negotiating with the Government concerned to get it to do something about it and also, this being the European Court, the only actual sanction on the Government is suspension from the Council of Europe if it does not do anything about it, but presumably Governments do not want to push things to that level.  Anyway, what the Enforcement Section is particularly interested in is what would be the effect if courts in the United Kingdom were going to apply proportionality directly to possession proceedings?  In other words, the court itself was making the findings of fact necessary to make a decision about proportionality and then considering itself whether it was proportional to make a possession order.  Now, can you think of the number of cases which you have had where one of the joint tenants has given notice to quit thus creating a trespasser of the remaining joint tenant?  Or public authority cases where there was a licence and it has been terminated?  Or cases of failed succession, as where somebody has failed to meet their year or they have failed to comply with the local authority’s policy to become a successor outside the provisions of the 1985 Act?  All those cases where somebody can wind up a trespasser in public authority property and bear in mind, public authority now means housing associations as well.  What about your other cases where you have got a non-secure tenant because of housing under the homelessness provisions?  Those are the sorts of cases where proportionality could come directly into issue in a court case if that was relevant for the court to consider it.  So if you would like to contact me, which by email is davidw@gclaw.co.uk, and let me know what you think the impact of such an alteration of our law would be I would be very grateful to hear from you.  It would be good to respond by next March so I look forward to hearing from you shortly.  

Chair:  Thank you very much.  I will now move on to the Information Exchange.
Dominic Preston, Doughty Street Chambers:  The case of Hanoman v Southwark LBC which involved right-to-buy, it is probably the only right-to-buy case I remember recently, which had some effect.  It involved the procedure for the tenants to force landlords to proceed with the right-to-buy and the question was whether housing benefit could be used to calculate the reduction in the premium that the tenant gets where a local authority has failed to conduct the right-to-buy speedily.  That has been given permission to go to the House of Lords so may get overturned.  There was a positive result in the Court of Appeal; we will wait to see in the House of Lords.

Chair:  A couple of other matters before you go, the nomination forms for the Executive Committee were sent out recently so if any of you have an urge to stand now is the time to sign up.  They have to be in by next Wednesday so you have limited time to nominate one of your colleagues or put yourself forward.  It does slightly feel like it is the same people who sit on the Executive and whilst I think we are happy to do so we would obviously be delighted if there were some new people coming forward.
The other request which you will have received is for suggestions for the topics for next year’s meetings.  The Executive are meeting next Thursday and if you have thoughts about the issues that you think would be interesting to have as a topic then please let us know.  Please respond because otherwise we do not know if there are topics which would be of interest to you which we do not include.  

The next meeting is 21 January and we will confirm the topic and location shortly.  I hope that we will see you next at the HLPA conference and the Christmas Social which is on 10 December and thank you all for coming.
PAGE  
14

