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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.

The Chair Vivien Gambling is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

This response has been prepared by the HLPA Law Reform Working Group. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over one hundred practitioners.

SUMMARY OF RESPONSE
HLPA would welcome the introduction of a Mortgage Arrears Protocol and considers it a timely intervention in the light of the rising number of mortgage repossessions and the current economic climate.  The benefits of adopting the Protocol are admirably summed up in the conclusions of the Partial Impact Assessment contained within the consultation paper.

Anecdotal evidence from HLPA members would appear to support the research of Shelter and others highlighting poor practice amongst lenders operating in the sub-prime market (see for instance Mortgages and Repossessions Shelter January 2008 and the research upon which that briefing draws).  

HLPA believes that a Mortgage Arrears Protocol coupled with effective sanctions would allow the court, already familiar with the Rent Arrears Protocol, to monitor and entrench good practice amongst mortgage lenders, the essence of such practice being to maximise the opportunities given to borrowers to regularise their position and cope with the debts incurred without the loss of their homes.  

HLPA does not believe that compliance with the protocol will give rise to any significant disadvantages for lenders whether in the prime or sub-prime market.

Amendments to the protocol suggested by HLPA concentrate on:

· effective sanctions for non-compliance with the protocol

· the early provision of relevant advice regarding the options available to the borrower.

RESPONSES TO CONSULTATION QUESTIONS

1.
Do you consider the protocol for mortgage arrears cases would be helpful?  If so, what do you consider would be the advantages? If not, why not?

HLPA is strongly supportive of the protocol in the light of research and anecdotal evidence that good practice does not exist across the board. The timing of the protocol is opportune in the light of the changing economic climate and the impact on repossessions which are likely to show a marked increase in number in the near future.

2.
Will the Protocol have any impact on your area of business or sector – particularly in terms of benefits or costs?

HLPA membership includes (as set out above) litigators who deal with mortgage possession cases generally and through the duty solicitors scheme.  HLPA believes that the avoidance of litigation is to be promoted wherever possible, both because of the distress that litigation causes and because of the cost of such litigation for the lender and the borrower.

HLPA believes that the protocol is likely to have a positive impact in limiting the number of cases that would otherwise go to court.  It may be that the economic downturn, together with the protocol’s emphasis on action being taken to avoid the necessity of court proceedings, will result in a heavier call on debt and specialist advisors – whether at the local CAB or elsewhere.  In the context of a potentially increasing workload, the benchmark that the protocol offers will be of benefit to advisers and other borrower’s representatives negotiating with lenders.  Consistency of practice must be of benefit to all parties concerned.

One concern expressed by HLPA members relates to clients who have lost employment as a consequence of mental health issues, for instance depression.  The emphasis on communication, early intervention, dialogue (including a dialogue relating to information about support and advice services), and the delay provisions to allow for benefits to come on line, are all most welcome and likely to greatly benefit clients with mental health issues.

3.
What sector of the mortgage lender market is likely to be affected by the introduction of the protocol?  Can you give details of the size/significance of this sector?

Anecdotally, HLPA members report that prime lenders generally follow the code of business set out in the Mortgage Conduct of Business as regulated by the FSA.  By contrast such evidence suggests that non-regulated charges allow for bad practice by some lenders and particular exploitation by sub-prime lenders. Whilst the evidence available to HLPA is limited, coming principally from the experience of solicitors on duty solicitor schemes in local county courts, it is plainly not contradictory of the significant research conducted by the FSA, Shelter and the CAB. 

4.
Do you agree with the scheme of the protocol – i.e. early intervention when mortgage arrears begin; agreement of instalment payments; assistance to the borrower to gain benefits and manage debt; postponement of proceedings?

HLPA is supportive of the protocol and its current draft save that it suggests the following general amendments to the Protocol:

(1)
HLPA’s experience is that mortgage debt is invariably related to other debt problems.  Access to advice services is particularly important.  HLPA believes that borrowers should be advised to seek assistance from the CAB or other specialist advice agencies at the earliest opportunity, namely at the initial contact stage referred to in paragraph 1 of the protocol;

(2)
HLPA believes that the initial contact stage (paragraph 1 of the protocol) should also include a reminder that borrowers may be able to claim under a mortgage protection policy and should contact their insurer to ascertain whether they can claim on the policy.  HLPA’s experience is that it takes time to establish the claim and although it welcomes the provisions contained in paragraph 6 of the protocol, it also believes that early advice on mortgage protection policies is appropriate to ensure early action by the borrower.  The following consequent amendments to the protocol are also suggested in the light of the abvoe:

(i)
amendments ensuring that further letters to the borrower repeat advice relating to mortgage protection policies;

(ii)
an amendment ensuring that lenders provide time to allow the claim to proceed;

(iii)
an amendment ensuring that lenders provide time where a borrower wishes to challenge a refusal by an insurer to meet a claim under a mortgage protection policy by referring it to the Financial Ombudsman Service.

5.
What should the sanctions for non-compliance be?

HLPA believes that the sanctions imposed are key to the success of the protocol and would make the following points:

(1)
The draft protocol at paragraph 15(10) states that a sanction may include an order for costs or a direction that the lender shall not be entitled to its costs.  It is presumed that the latter is a reference to the court’s power to prevent a mortgagee from adding its costs to the security.  In the light of the different powers exercisable by the court and the guidance given in paragraph 50.3 of the Practice Direction About Costs, Civil Procedure Rules, HLPA suggests that the protocol expressly refers to that paragraph and to the courts powers:

(i)
under section 51 of the Supreme Court Act 1981;

(ii)
in the exercise of its power to fix the terms on which redemption will be allowed;

(iii)
to decide the extent of a mortgagee’s contractual right to add his costs to his security.

(2)
In relation to stay or adjournment of the claim, HLPA believe that the protocol should emphasise that such stay or adjournment may be until the protocol has been complied with or to allow borrowers to access specialist advice and may be long term in appropriate cases;

(3)
The protocol should include the court’s power to dismiss claims for abuse of process where there has been a flagrant disregard of the protocol.

6.
Any other comments?   

HLPA believes that the prescribed particulars of claim for possession of mortgaged residential property (Form N120; CPR Pt 4 table 1) should be amended at paragraph 7 to include a statement by the lender identifying whether or not it has complied with the pre-action protocol.  Where the lender has not complied with the protocol, it should be required to set out those steps it has failed to take and why it has failed to take them.
