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About HLPA
The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 
 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.
 

The Chair, Vivien Gambling, is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.
 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 
· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 
· To foster the role of the legal process in the protection of tenants and other residential occupiers. 
· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 
· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 
The HLPA Law Reform working group has prepared this response. This group meets regularly to discuss law reform issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over one hundred practitioners. In addition, as well as discussion amongst the working Group itself, an outline of the proposals has been presented to two main meetings of the Association, and two  e-mail shots have been sent to the membership inviting comments on the proposals and on a draft response. The  responses received have been considered in drafting this  response.

Introduction

Our General Approach

The four key provisional proposals (para 10.2 page 171)

1
HLPA does not support the proposal that possession, disrepair and homelessness cases and High Court housing jurisdiction be transferred to the new Tribunal system to be set up following the enactment of the current Tribunal, Courts and Enforcement Bill (Royal Assent 19/7/07) even on the basis that the functions of the Residential Property Tribunal Service (RPTS) be included in the new system and there be legal aid for representation. It seems to us that the proposal is disproportionate in comparison to what it seeks to achieve-which can be achieved by less dramatic and less costly means.  Our more detailed reasons follow.

2
The proposal is ill-timed. It represents a fundamental alteration in how housing cases are conducted. Currently the legal aid system is undergoing serious changes with the prospect of more in the pipeline. Housing law practitioners are already considering the future of their practises and there have been closures of firms. To add a further fundamental change seriously risks the supply of practitioners for representation. However, even without that timing, we would not be in favour of the proposal. 

3
We welcome the recognition of housing law as a specialist area. As such we are concerned about the ability of the RPTS and the Upper Tribunal to cope with the areas it would inherit. Possession, and Disrepair issues are quite different from those the RPTS usually deals with (rent assessment, leasehold enfranchisement etc-and even the (comparatively little used) jurisdiction recently acquired under the Housing Act 2004). Even with training/some interchange of county court judges we are concerned that RPTS would not have the expertise to cope with such an amount of cases in new and different areas of law. Currently the tribunal system has no experience in dealing with Homelessness and housing issues currently dealt with in the High Court by way of judicial review. The same comments apply to the transfer of this jurisdiction to the Upper Tribunal even accepting that High Court judges may be used in some cases   

4
We are equally concerned about the volume of cases RPTS would take over.  Potentially the increase in case load for the RPTS is huge – not just 100% but more like 1,750 % (page 30 of the paper para 2.54).  Mammoth reorganisation and expansion would be required to cope. This seems to us an unnecessary undertaking to deal with the perceived problems of the current system of dealing with housing law cases. Indeed we consider the Consultation Paper lacks a real analysis of what those problems are and the degree of them that would justify the proposal.   Those problems which arise from housing cases being dealt with in the more general setting of the current courts, including the discouragement of unnecessary litigation, can be and are being dealt with within the present structure e.g. by the Disrepair and Rent Arrears protocols and the encouragement of mediation. 

5
So far as a specialised court/tribunal is concerned, what we would prefer to see is greater use of specially trained judges in housing cases in the County Courts. The County Court structure already exists. Its judges already have experience in housing cases. The handling of housing cases by the County Court could be improved by recognising that it is an area which does require more in depth training than exists at present and the targeted deployment of trained judges to cover those cases. We recognise this may not be practical in every part of the jurisdiction for example in rural areas where housing cases are fewer. In the larger and moderate sized urban conurbations better trained judges should lead to more expeditious, consistent and just disposal. Our preference for the County Court as the base for dealing with housing cases also arises from the points about accessibility that follow.        

6
We are also concerned about accessibility in two senses. First, emergency jurisdiction. The High Court has an out of hours emergency service- particularly used in homelessness and housing related community care cases. The County Court does have such a jurisdiction (CPR PD 25A para 4.5(2) (b)) although the experience of our members is that the High Court is the more organised and accessible. This jurisdiction is entirely foreign to tribunals but essential to provide. This aspect caused particular concern to our members. Not to be able to make emergency applications to prevent eviction or for the provision of overnight accommodation would be a serious reduction in service. The harmful consequences for clients including families with infant children and the vulnerable of not being able to obtain speedy assistance in such circumstances   in terms of danger, trauma, and effect on a family unit cannot be exaggerated. Nor are tribunals equipped to deal with applications for committal for contempt which become necessary from time to time when injunctions obtained on emergency application to secure accommodation or reinstatement are disobeyed.

7
The second and related concern as to accessibility is geographic. At present nearly all local authority areas have a County Court.  RPTs covers wide geographical areas. Reform as proposed would make Courts less accessible than at present in relation to all cases not simply emergency ones when there is already concern that more needs to be done to encourage tenants who are facing possession proceedings to attend court.

8
We also have specific concerns about the transfer of High Court judicial review jurisdiction. This is, firstly, from the point of view of expertise. Homelessness, community care, and immigration issues arise in accommodation cases. High Court judges have the knowledge and expertise to deal with varied jurisdictions which we are not convinced the Upper Tribunal will have. Also, secondly, given that overlap we do not see however hard it is tried that the division proposed can sensibly be made. Either some accommodation jurisdiction will remain in the High Court defeating the purpose of the proposal or an even greater and less appropriate case load will be transferred.

9
Despite the proposal we are genuinely concerned that transfer would enable Government to find it too convenient to remove Legal Aid for representation before the RPTS/Upper Tribunal, even if the initial transfer took place with that provision. Because of the low level of Legal Help rates (and Legal Help in any event, cannot provide representation), a housing case load would become uneconomic to run. This would almost inevitably end legal assistance for housing cases – with the knock on effects for social exclusion, social services, pressure on courts from the unrepresented etc

10
We note the proposals for transfer are not costed. Very many additional judicial /tribunal chair personnel, venues and administrative staff will be required. This is an exercise which needs to be undertaken before the proposal or anything like it can proceed. It would seem to us that the potential cost of setting up and maintaining such a radically new and extensive system would be huge and excessive, particularly considering that it is not proposed to abolish the County Court system which will presumably remain and the costs of which will continue. 

11
We make no comments on the proposals so far as Wales is concerned 

12
There follow more comments on the detail of the proposals by way of responses to the specific questions raised in Part 10. Inevitably some answers will be based on the assumption that the proposals are to be implemented but that is not intended to detract from our opposition expressed above.

Comments on the specific Questions from 10.5 page 172 

10.05


Whilst we agree that the level of public funding for housing matters is likely to remain at its present level that is not the same as saying that the present structure for legal aid is anything other than appalling.  You are referred to the material being produced by the Housing Law Practitioner’s Association’s “Housing Justice Campaign” for graphic illustrations the introduction of fixed fees will impact on those seeking housing law services.  It is short sighted to seek to introduce fundamental changes in the delivery of housing dispute solution, whilst the whole of the legal aid field is being turned over.  Any reform to housing dispute resolution must be based on a solid base of legal aid practitioners to help those in need – this is not a factual reality so long as the current legal aid changes are being implemented.

10.08


We agree that increased specialisation will offer suppliers advantages; however, the consultation paper does not address the central issue of how this can be ensured by the abilities of the decision makers.  This question is addressed in the addendum to this submission.

10.10


Delay is not generally a problem in housing cases (unless we include delay by local authorities in making decisions on Part 7 Housing Act 1996 applications, or rehousing applicants adequately, or finishing reviews promptly).  If a properly constituted housing tribunal/court had an adequate secretariat (including – see the addendum – suitably qualified experts in housing practice), there should be no reason why delay should occur. This can be achieved in the present system.  We do not consider 6-8 weeks from issue to a first hearing date in possession cases evidence of delay (page 17 para 2.3 note 3).

10.12


As a general rule, the more experienced the decision makers as a group, the more consistent the decision will be.  There will never be, nor should there be, complete consistency in housing cases as they differ widely on their facts and decisions are based upon them.

10.14


We instance the following which equally could be carried out within the present structure:

· Effective user’s groups (in contrast to existing County

Court users groups which are largely ineffectual)

· Individual local web sites with users’ page

· Open days

· Members of the court/tribunal to accept invitations from

 


      local groups to explain the service.

· Linking with local housing practitioner’s groups.

10.16


In addition to the matters in the preceding paragraph,

· Regular email mailing to a group email address list with developments in law and practice

· The ability to order ombudsman investigations of its own motion or after a “show cause” procedure in individual cases.

· The ability to have an ombudsman investigation finding of maladministration referred to it for enforcement.

10.18


It is presumed that the question is restricting its proposal to a restriction on the use of specialist evidence in disrepair cases and then only to those relating to the condition of the building. It is assumed there is no proposal to restrict witnesses in medical evidence? As to the argument for having a, ”Court Surveyor” (presumably someone in private practice) –  that person would have to be under the same rules as presently affect any expert giving evidence (Part 35 CPR).  This person would have to be a completely independent contractor – they could not in any circumstances be any part of the decision making method to avoid a breach of Article 6 ECHR and the rules of natural justice. We consider the present system under the Disrepair protocol works well enough and there is no need to change.

10.19

10.20

The transfer of jurisdiction over housing cases from County Courts (and the High court) to a tribunal is not supported, as set out above. In addition you will note our concerns about the existing nature of the RPTS, both as regards access by tenants and also the constitution of the proposed tribunal, as set out in the addendum to this response. 

10.22


It is impossible to say whether benefits, which have not yet been produced, will outweigh potential costs.  It is not at all clear what the costs will be.

10.28

As above we are opposed to transfer. If the proposal were to be implemented then given a properly constricted tribunal (see Addendum), it should have jurisdiction over all matters relating to possession, whether arising from allegations concerning rent arrears, or otherwise (such as matters involving allegations of nuisance).

10.29

Subject to the comments above concerning the duality of interest where Surveyors are both reporting to the court/tribunal bench and a part of it, were the proposal to be implemented   it is agreed that the tribunal should have jurisdiction over disrepair matters (including Counterclaims).

10.30

10.31


Yes- but only if the proposals were to be implemented.  Matters of succession should then be decided by the tribunal whether or not they are incidental to possession proceedings.

10.32

This question again underlines the difficulties raised by the transfer proposal. It would be anomalous for the first instance decision maker not to grant injunctions in matters concerning anti-social behaviour, but both that and enforcement (by committal), in particular, are not areas the tribunal system is equipped to deal with while the County court is.  

10.33
No – it doesn’t appear to deal with the jurisdiction the County Court presently has over the recently introduced “Tenancy Deposit Protection Schemes”, Ss212 – 215, Housing Act 2004.  Nor does it appear to bring in to its jurisdiction those matters within Part 3 of the Environmental Protection Act 1990, concerning Statutory Nuisances.  It is wholly artificial to continue to have these matters litigated in a Magistrates’ Court setting.  They have never sat easily within that jurisdiction.  Very often a claim or counterclaim for disrepair will be made up of matters within the S11 covenant and matters which involve statutory nuisance because of damp caused by structurally induced condensation, which currently have to go to two different venues, to the bewilderment of the tenant and costing unnecessary expense. Community Legal Service Legal Representation Funding should be available to bring applications under Part 3. Legislation should bring such matters into the Civil Courts.

10.34
We consider that Housing Ombudsmen should be able to refer their decisions to the court/ tribunal for enforcement where they are not receiving co-operation from a landlord.  Likewise, the court/ tribunal should be able to refer a matter to the Ombudsmen for their investigation and report back.

10.36

10.37

We do not consider that first instance decisions by a housing benefit authority should be part of a tribunal’s jurisdiction within possession actions.  We cannot see how the tribunal will be able to import into its decision making structure, a housing benefit expert, merely for this reason. We add that the transfer of the review jurisdiction from Housing Benefit Review Boards, composed of local authority members, to the social security appeal system has worked well. It has led to quality decision making and should be retained.   However,

· The Rent Arrears Protocol should be amended to add that for cases where a local authority is also a housing benefit authority, swift resolution of housing benefit applications and informal appeals be required, where the local authority is the Claimant against one of its tenants who has an outstanding housing benefit matter (relevant to the proceedings).  See also the answer to Q 10.62.

· It should be made clear in a Practice Direction that the Court, of its own motion, may join a housing benefit authority to an action for “costs-only” purposes and that each housing benefit authority must nominate a, ”proper officer” who will be available to the tribunal to give and obtain information on current claims.

· The anomaly of Ground 8, Housing Act 1988 must be removed as soon as possible.  Currently tenants are losing their homes for reasons quite beyond their control where they are owed money by housing benefit authorities.  The power of a court/tribunal to adjourn its own proceedings needs to be clarified (other than in primary legislation) so that these matters may be resolved before a final order is made.

10.38

Clear advice with the papers being served with the Summons, for tenants to seek immediate benefits help, along with a list of local agencies and solicitors, would help.

10.39

10.40

If the proposals were to be implemented we consider that the jurisdiction on all 

s 204, 204A appeals and any related administrative law applications, should be transferred to the upper tribunal – assuming that it is properly constituted as set out in the addendum to this response. This is a specialist “point of law “ jurisdiction.  This would include all matters of an administrative law nature which crop up in other county court housing proceedings – such as Demotion applications, Introductory tenancies, and Public Law Defences.

10.41

10.43

As above we are opposed to transfer however in view of the proposal it seems anomalous to exclude mortgage possession proceedings. We agree that family applications should not be transferred but this in itself points out the difficulty in detaching housing cases from the County Court.

10.45

10.46

10.47
If the proposals were implemented we agree there should be appeals on points of law only from the first tier to the upper tier and that leave should be required.  As regards the ability of the upper tier to make, “authoritative precedents”, this will depend on the expertise of the decision makers (you are referred to the remarks in the Addendum to this response). Particularly relevant here is where the decision makers have experience not only in housing law but also in housing law in practice – than is, the carrying out of casework on behalf of clients.  We are concerned at the linking of those with housing law and practice experience and those whose background, is in “pure property disputes” – which is the case for most of the matters decided in a Property/Lands Tribunal setting.  To join the two into one tribunal   may be convenient administratively but we would still recommend a “ ticketing” system to distinguish those whose experience was within housing law and practice setting from those with the Lands Tribunal background.

10.49

10.50
Both levels must have the ability to correct its own administrative errors, even of its own motion.  However, any potential outcome which may have an adverse effect on either party must only proceed on notice to all.  We assume it is not proposed to have some sort of “revision” jurisdiction on substantive matters, without a re-hearing.

10.51

10.52

10.53
We agree that the decisions for the first tier should not be laterally binding.  As regards the upper tier, not all decided cases should be binding, particularly where they heavily turn on their own facts.  We are attracted to the practice of the social security commissions (as set out at paragraphs 4.41 to 43 of the paper), along with a system of “starring” cases.

10.56

10.57

10.58
We consider current Civil procedure Rules work well enough to form the basis for any tribunal rules concerning housing.

10.62

Rent Arrears Protocol

For any local authority which is bringing possession proceedings on rent arrears, which is also a housing benefit authority, there should be applied a parallel pre-action protocol which seeks to encourage good administration, including swift decision making and clear communication with the claimant. In the event of disputes, the claimant should be referred as soon as possible to a competent advice agency.  Non compliance should bring with it a presumption for an order as to costs, with a discretion for the tribunal to dismiss a possession claim for breach.

We can see no reason why the Rent Arrears Protocol should not apply to private landlords using the mainstream Part 55 procedure (rather than accelerated).

Disrepair

In order to give the Protocol proper authority, there should be a presumption in favour of an order for indemnity costs being made against a defaulting party. In order to encourage the proper use of the Protocol, there should be a free standing right for a prospective party to apply to the tribunal for a declaration that an opponent is in breach.

10.63   

A mortgage possession arrears protocol would assist and be consistent with the current Rent Arrears Protocol

10.65

Possession Proceedings

The reforms to procedure brought in by CPR 55 have worked well, although there is an urgent need for clarification of the power to adjourn in Ground 8, Housing Act 1988 cases, where there are injustices happening all the time. 

Homelessness

CPR 52 & 54, for Statutory Appeals and Judicial Review respectively, are both a code of procedure and work well, on balance.  In both matters the action is “front-loaded” in that preparation takes place before issue.  Further guidance as to disclosure of documents so that is it clear that is limited to what is necessary to deal with the issues in the appeal  (see Cramp v Hastings BC   2005 HLR 48 para 73 Brooke LJ) and on applications out of time would be useful.

Disrepair 

Fast track cases currently have comprehensive case management directions early on and they comprehensively cover all aspect of the action.  This can and should be applied to any tribunal system.

10.68

We agree that there should not be automatic dismissal of cases if case management directions are not complied with. The tribunal should retain the discretion to deal with breaches justly having regard to the circumstances. We recall that Article 8 (right to respect for private and family life and the home) of the European Convention on Human Rights applies to housing cases, possession especially.

10.70

Inasmuch as there is a presumption in accelerated possession proceedings, that one party is entitled to a possession order without a hearing, that procedure is at the edge of our convention of equality before the law.  Any extension of it should be opposed.  The matters at stake here are not light; they involve the essence of life in a home.  At the moment many tenants do not engage in possession proceedings even where there is a hearing.  More should be done to ensure these tenants do engage – the rise of duty representation schemes at court has helped.  It is clear from our experience on those schemes that if tenants do not show for the hearing, outright possession orders are often made – on facts that if they had appeared, would not.  Accordingly, in the absence of oral hearing, the tribunal may well be deprived of hearing the tenant’s case resulting in making an unjust decision. It is a rare case indeed, in which no matters come up about which the court/tribunal would not benefit from being able to hear from the parties.   It is also a concern that tenants or applicants may come under pressure to agree to dispense with an oral hearing for fear of costs orders if they do not.  

10.72


As regards the use of video technology, we can see no reason why it should not be encouraged in terms of hearings, subject to two riders.  Firstly, it should be limited to circumstances where the tenant is professionally represented and agrees to on advice, otherwise it is simply a cost-cutting exercise designed to save administration rather than allow litigants to participate fully.  Secondly, the hardware and software must be paid for.  There should be a pool to which organisations, particularly not-for-profit organisations may apply for assistance with setting up costs.   We can see real advantages in having, “virtual visits” to the “locus in quo”, particularly (but not exclusively) in disrepair actions.    More widely, in terms of its local liaison, the use of videos of how the court/ tribunal operates – including “mock” hearings, would be a good way of both promoting the service and demystifying the nature of hearings (hopefully encouraging some to participate who otherwise may have not).

10.73


So far, possession cases “on-line” have only been of any use to landlords issuing in bulk.   There are serious disadvantages – such as the inability to be able to attach certain documents, the involvement of remote issuing stations, far from where the case is located and the introduction of another player in the process of Service, adding to the potential for failure of process.  There is a lack of proper explanation as to how to fill out Defence forms and as practitioners we would not recommend – in any circumstances – that a tenant rely in an electronic answer to a possession claim.  In addition there is a conceptual imbalance.  Landlords (whether private or social) are carrying out a job in managing property.  It is normal nowadays to use IT in your job.  The occupation of a home is completely different and technology is not associated with defending it.  That said, the use of new aids such as telephone conferencing (for instance for Case Management Direction hearings), where both parties are represented, is proving useful and a method of saving money.  Each development must be taken step by step.

10.76

10.77

The advice and assistance provided by court/tribunal staff should not extend to the substance of the dispute but should extend to explaining the nature of orders and enabling a litigant to fill out a N244 to apply to suspend an eviction warrant, without setting out the grounds on which the application is made.  However, there is nothing wrong in an official indicating to a litigant the sorts of matters a Judge would be considering in such an application, so that that person may formulate their own thoughts on the matter and put them on paper.   There should be designated officers within the court/tribunal service, with appropriate training to do this work.  These officers should have built up close links with those advice agencies in the locality available to further assist such litigants.  The pilot project (at para 6.13) being carried out by the Tribunals Service, looks very promising if properly resourced by the Legal Services Commission, but the advice and assistance work must be carried out at arms length from the tribunal itself if it is to guard its integrity and independence.  Our members have been active participants in duty representation schemes in County Courts, for unrepresented tenants, for over 20 years. We firmly believe they are now a vital resource in the administration of possession cases.  They should be consolidated to cover all courts/tribunals with a possession jurisdiction.  There is a desperate need to ensure the cover extends to all tenures and most importantly, to cover applications to suspend eviction warrants, where the continuation of a home is under immediate threat. 

10.79

10.83
There is an absolute need for representation in housing cases, which by definition continue to be a challenging combination of law, procedure and facts.  The introduction of a system of tribunals will not radically alter that state of affairs.  Non-lawyers conducting housing cases are already common.  In the not-for-profit advice sector, there are many housing specialists, whilst housing officers conduct cases for both local authorities and residential social landlords, up to and including presentation in Court.  Legal Representation Certificates still have to be in the name of a solicitor and anyone carrying out Legal Help work has to be under the supervision of an experienced worker in the field.  In contrast there are no supervisory requirements for landlord’s representatives and some of the quality, of advocacy, preparation and general conduct of the action is below what is acceptable.  Advocacy rights for non-lawyer representatives should be re-examined and a wider range of persons than just landlord employees should be considered for approval.  Training courses in how to run housing cases should be developed.

10.81


Yes. See the previous answer. The proposals could not go ahead without this.

10.85

We agree and consider there should be no extension of CFAs in housing cases. We consider it one of the basic benefits of living in our society that, where appropriate, those unable to afford assistance with their legal problems, should be provided with it, courtesy of the state.  Legal Aid through conditional fee arrangements is more about rewarding those who take financial risks with cases rather than providing for legal services.  By contrast not-for-profit legal services, whether in Law Centres or Independent Advice Centres and indeed solicitors dependent on public funding are organisations which were, and are, under constant financial threat.  They have no reserves with which to “speculate” on the outcome of client’s cases.  In any event, the subject matter of housing cases, does not give itself to predictable outcomes – something which conditional fee agreements are based upon.

10.87

We do not agree that mediation should be offered in all housing cases.  The nature of these cases is such that once issued there will be very little compromise able to be reached.  The landlord who wants to evict their tenant is not going to settle for anything less.  Likewise, the local authority making a decision within Part 7 Housing Act 1996 will be standing by its legitimacy and will not want to house the applicant.  We consider that the definition of, “mediation” which is being taken in the paper, is far too narrow.  For instance, the best method of keeping cases out of Courts or tribunals is adherence to the pre-action protocols.  If these were properly enforced (see answers to Qs 10.62 & 63 above), they would be a rich source of (self) mediation.  It should not be forgotten that only a very small proportion of all cases end in final trials, particularly where both sides are represented.  Likewise, in duty representation scenarios, often the representative is seeking agreement with the landlord’s officer, before the case goes to the Judge. These are further arguments for ensuring that tenants have access to properly resourced independent advice and assistance, properly financed through public funds.
10.89


Early Neutral Evaluation is something of a luxury in that it is impossible to do for all cases (for instance each possession case) and for some the conclusion would be the same as the tribunal’s in any event (for instance homeless appeals).  However, there may be a role for it in disrepair cases as an Order at Case Management stage – but there must be a mechanism for using it like a Part 36 offer so that there is a costs sanction in not following the result of the evaluation

10.90


The use of experts in disrepair cases is absolutely vital in the pre action preparation and is integrated into the protocol process.  There is no suggestion that this is in any way being abused or is in any way not helpful to the resolution of disputes.  In addition, the protocol on the instruction of experts and the code set out in Rule 35 of the CPR, combine to ensure that the highest standards are adhered to.  Expert evidence is already restricted unless ordered and the present system does not needs further amendment.

10.93


Agreed

10.95


Agreed, subject to the comments below.

19.96


We consider that the, “loser pays” rule should continue, subject to the parties’ behaviour, but also that there should be a presumption in favour of costs being awarded against a party who has breached the disrepair protocol (indemnity basis) or the rent arrears protocol (standard basis).  In addition, we consider it is long overdue for there to be an abolition of costs orders against Defendants in Accelerated Possession Proceedings.  Orders against Defendants are mandatory in these proceedings, as a result of the deregulation of security of tenure.  Those seeking accommodation from the local authority cannot vacate the premises or be found intentionally homeless and indeed, for assured shorthold tenants, after the initial moratorium, the right not to be evicted without a Court Order is the only security left.  Landlords should build the cost into their business plans.

10.98


The present, fixed costs, regime should remain, subject to the tribunal having power to reduce individual amounts of costs, if it appears that the cost of an individual case to a “multiplayer” (such as a local authority or a residential social landlord), is less that the fixed amount.

10.99


The current level of fixed fees is an appropriate figure.

10.101


Yes, on the assumption the proposals are accepted and  subject to the long overdue reform that no warrant should be issued without an application being made by the landlord on notice to the tenant.

10.102


As regards disrepair actions, which are not mentioned by example in the question, any tribunal must have the power to order injunctions for interim work, together with final orders for specific performance.  Breach of orders may be referred to the Upper Tribunal to enforce, but the tribunal must be able to enforce awards of monetary compensation granted, involving the same powers of enforcement which the County Court has today-again emphasising the unnecessary complexity of transfer.  As regards warrants, see remarks to Q 10.101, which would provide for a much more equitable consideration of the issues.  There cannot be a blanket ban on applications to the Court in the manner proposed.  It must be in breach of Articles 6/8 of ECHR
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John Gallagher, Solicitor

Robert Latham, Barrister  
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And with special thanks to Mike O’Dwyer, Solicitor, for his considerable 

contribution reflected both in the response and in the following

ADDENDUM

I am setting out below, some matters which I consider are not addressed in the consultation paper. 
At the root of any tribunal structure are the decision makers.  It is accepted that one clear advantage of a tribunal structure is that it will have expertise at the core of its decisions, resulting in both speedier and better informed justice.
However, there is very little discussion in the consultation paper, about the nature of those who will be making the decision.  There is some consideration of, “specialization” in  paras 2.1 – 2.17 but much of the discussion is theoretical and of a general nature.  The paper assumes that the jurisdiction and make up will flow smoothly from the existing Residential Property Tribunal Service, but there is no in-depth consideration of how that tribunal works today.  Paragraph 2.118 describes the existing jurisdiction in very general terms – but there is no consideration as to how the current practice will be transformed.
The fact is that the Residential Property Tribunal Service today is far, far away form having expertise in housing law and practice.  For instance, much is made in the paper of the recent add-on to its jurisdiction of matters within the Housing Act 2004, however, the fact is that periodic or fixed term tenants of normal terms will almost never be before the tribunal as the law does not give them the right to participate in disputes which are constructed a matters between the Local Authority and the Owner of the property.  Likewise, very few tenants (outside the shrinking Rent Act 1977 jurisdiction) will be active participants in references to the Rent Assessment Committee hearings (which are little more than valuation exercises in any event).  The description of the existing tribunal as to do with “Residential Property” rather gives away its orientation as having to do with the ownership of property, rather than, for instance, lettings.
I have argued for more than 20 years that there should be a specialist jurisdiction of the County Court.  Indeed, most of the Courts in which I have practiced over those years,  have had a specialist housing law jurisdiction – and this continues today.  I am an Independent Peer Reviewer in housing law for the Legal Services Commission and for the past 4 years I have reviewed the practice of housing lawyers outside London.  I can confirm that my experience is that there are specialist housing jurisdictions in most of the urban centres in England and Wales.  However, it appears that neither the Government nor senior Judiciary  so far are in favour of developing that model, hence the emphasis on tribunals.  So, who are the decision makers going to be?  Traditionally tribunals are made up of a mixture of a  “legally qualified” chair and “wing” members.
“Legally Qualified”
Over the past 30 years, with Law Centres in the vanguard, a body of practitioners has been built up, comprising specialists in landlord and tenant law.  The novel nature of these people is that they are not all, “lawyers”.    This may well be the case in respect  of those representing landlords as well as tenants.  There are many very experienced practitioners who have had long careers in the housing law field.   Therefore, the term, “legally qualified” has to be redefined.  In addition, traditionally there has been an almost exclusive emphasis on knowledge of the law – rather than that plus experience of running housing cases and local practice.  All these elements must be combined for someone to profess, “Experience”.
In practical terms, for a practitioner to take responsibility for running a caseload unsupervised, within the Community Legal Services, they have to have demonstrated at least 350 hours of practise in the subject area for at least three years.  I cannot see any reason why the chair of a tribunal should not – as a minimum – have to demonstrate at least 5 years such experience.  This would go for those  practising outside the legal aid field, which would have to demonstrate a similar experience.  Further, anyone appointed to the chair would have to have had a Peer Review of their cases, resulting in a finding of at least “Competence Plus “ level on the LSC criterion.  This places the emphasis on the practical experience of decision makers.  As regards the Upper Tier, I can see no reason why the general structure of District and Circuit Judgeships  should not be continued, i.e. that entry is through the first tier and that applicants have to have the qualifications of the first tier plus X years of experience sitting at that level.
“Wing” members
I have had no direct experience of jurisdictions consisting of “wing” members, but the concept has always troubled me.  The classic example is the employment tribunal – where one member is supposed to “represent” employers and one, employees.  How much this is anything other than two individuals taking part in a decision making process, I can only speculate.  There is no discussion within the consultation paper, of who, if anyone, these, “wing” members might be, other than references to Surveyors sitting on the bench in disrepair cases and/or (confusingly) being part of the tribunal’s evidence gathering role.  If professionals are to be “wing” members, then why not have environmental health officers, disability experts, experts on particular cultures or benefits etc?  One note of caution has been expressed recently by the Court of Appeal in respect of homelessness cases, where medical matters were in issue, it was pointed out that a GP will  not have the same experience as, a Psychiatrist, so the particular “ expert” has to be selected carefully (  Shala v Birmingham CC [2007] EWCA Civ 624 27/6/07 esp @ para 18 Sedley LJ)..
Finally, there is no mention in the consultation paper as to the practicalities of implementation.  In recent times there appears to be an increasing tendency to implement fundamental changes without testing them out.  The classic example is the current introduction of a new structure for the payment of legal aid work, by the Legal Services Commission.  It must be prudent to introduce such changes over a timescale which may provide for amendments in the light of experience.
Michael O’Dwyer 
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