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About HLPA
The Housing Law Practitioners Association (HLPA) is an organisation of solicitors firms, advice agencies, barristers and others who work in the field of housing law. It has existed for over 10 years. HLPA currently has 281 members. Although the Association is London based, the membership is countrywide. 
Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

This response has been prepared by the HLPA legal aid working group. This group meets regularly to discuss legal aid issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place very two months.  The main meetings are regularly attended by over one hundred practitioners.




Part One: LSC and MOJ proposals
1. Public Interest and other Borderline Cases

Question 1. Do you agree that the definition of Wider Public Interest should be strengthened to ensure that a case will only qualify if it is a good vehicle on its facts to deliver those benefits? Do you agree that disadvantages to the public from the proceedings should also be taken into account in assessing public interest? What safeguards are appropriate for claims brought by minority interests?
These proposals misunderstand the current rules and are unnecessary. 
Wider public interest is defined at paragraph 2.4 of the Funding Code Criteria as: “the potential of the proceedings to produce real benefits for individuals other than the client (other than benefits to the public at large which normally flow from proceedings to the type in question)”.

Wider public interest is only relevant to cases where there are borderline prospects of success, or where there are higher than borderline prospects but the cost benefit criteria are still not satisfied. 
However, a wider public interest (i.e. the potential to produce real benefits for others) is not in itself sufficient. 
Instead, paragraph 5.7.5 the Funding Code provides that: “If the claim has a significant wider public interest, Full Representation may be refused unless the likely benefits of the proceedings to the applicant and others justify the likely costs, having regard to the prospects of success and all the other circumstances”.

This test is developed in the Funding Code Guidance. The guidance explains what “significant” means when deciding whether there is a significant wider public interest (section 5.3). The guidance also explains that the words “and all the other circumstances” enables competing interests to be taken into account (section 5.4, paragraph 8).

In light of the above:

a) Proposal 1: the definition of wider public interest:
i. HLPA objects to this proposal. 
ii. There is no need to amend the current test. If a case is too weak on its facts so that it does not have borderline prospects of success, it would fall foul of the current test.  

iii. Although no evidence is produced to suggest that this is the case, if funding is being provided for cases with less than borderline prospects then that would indicate a need for better training of LSC staff. 

iv. The misapplication of the current test should not be a reason to amend it.

b) Proposal 2: disadvantages to the public from the proceedings should also be taken into account in assessing public interest:
i. HLPA objects to this proposal. 
ii. Disadvantages to competing groups are already capable of being taken into account.

c) Proposal 3: safeguards for minority groups:
i. The current test is sufficiently nuanced to allow due regard for both minority groups seeking funding and those with competing interests. 

ii. The consultation paper fails to make out a coherent case for changing the current system. The current system should be left alone.
iii. If the LSC/MOJ were to proceed with this proposal full disability, gender and race equality impact assessments would clearly be needed given the potential impact on the ability of the LSC/MOJ to meet its equality duties. 
iv. Those assessments would need to look in detail about safeguards for minority groups based on the relevant empirical evidence obtained by the LSC/MOJ as part of these impact assessments.
Question 2. Do you agree with the proposed special controls and budgeting for public interest and borderline cases as described above? Do you agree that the existing committees should be replaced by a new committee? Do you agree that the new committee should include non-lawyers? Are there other groups who should be represented on the new committee?

As a preliminary point, the consultation paper wrongly implies that the significant wider public interest is only relevant to: (i) damages claims under section 8 of the Funding Code Criteria; and (ii) judicial review cases under section 7.4.5 of the Funding Code Criteria where permission has been refused. 
In fact, the significant wider public interest test is of much broader relevance; for example, it has the potential to apply to any type of housing cases under section 10 of the Funding Code Criteria (including both public law and private law proceedings, see Funding Code Criteria section 10.4.3).
a) Proposal 1: a cash-limited budget for public interest cases, cases which are of  overwhelming importance to the client, and cases raising significant human rights issues
i. HLPA objects to this proposal.

ii. First, it is impossible to comment on the likely impact of this proposal without knowing: 
a) how much is currently spent on such cases; 
b) the extent to which this figure varies annually; 
c) whether this figure has been increasing, decreasing or has remained  more or less constant; and, 
d) without having some idea as the proposed future budget out of which it is proposed all such cases will be funded in future.

iii. Second, the Lord Chancellor has a clear conflicting interest in reducing the number of such cases, given that the majority are brought against the MOJ and other central government departments. In light of this lack of impartiality, it is inappropriate and unlawful for the Lord Chancellor to seek to exercise his statutory powers in this way.
b) Proposal 2: the Lord Chancellor will not only set this cash-limited budget, but also prescribe certain types of cases as “priority cases”  
i. HLPA objects to this proposal.
ii. In particular, HLPA is concerned that the combination of a cash-limited budget, combined with the Lord Chancellor setting “priorities” to which the committee must have regard, will make it very difficult for non-priority cases (i.e. politically unpopular cases) to ever secure funding. 
iii. Given the Lord Chancellor’s conflicting interest it is inappropriate for the Lord Chancellor to seek to fetter the discretion of the relevant funding committee in this way. 
iv. This proposal (as with much of this consultation paper) seems to see legal aid as something benevolently bestowed on members of the public by the government. It is not, it is a fundamental constitutional and human right and micro-level decisions about the distribution of legal aid funds should be entirely a matter for the LSC.
c) Proposal 3: Abolition of the Public Interest Advisory Panel (PIAP), the Multi-Party Action Committee, and the Independent Adjudicators, to be replaced with a new funding committee
i. HLPA objects to this proposal.
ii. First, PIAP has been a success. No coherent reason has been given for given for abolishing it. It is tempting to infer that it is to be abolished simply because it has approved the funding of cases which been politically embarrassing to the government. 
iii. Second, PIAP already comprises non-lawyers.
iv. Third, the credibility and independence of any committee tasked with making decisions about the wider public interest will be seriously damaged if public bodies such as the Local Government Association, regional health associations and Health Authorities are allowed to nominate committee members, given that these organisations (or their members) are frequently the opponents in public interest cases brought by legally aided litigants.
v. The suggestion that there should be members of the public on the committee, whilst superficially attractive, is problematic for many reasons including:

a) The members of the public who are likely to show an interest in being committee members will be self-selecting and are likely to have a particular axe to grind (and, as such, issues of apparent bias are likely to arise). As such, it is difficult to see how they will be better able to identify the broader public interest than the existing members of PIAP and of the Multi-Party Action Committee.
b) The overall tenor of this part of the consultation is the LSC/MOJ wants a higher standard of decision-making about the funding public interest cases. It is very difficult to see how increasing the lay membership of this committee will enhance this given the complexity of most cases currently referred to PIAP and the complexity of the rules regarding the funding of public interest cases.
vi. On a practical level, whether the existing committees are retained or a new committee is formed, it is essential that:
a) The procedures adopted are fair and, in particular, that those seeking funding are automatically provided with all the material to be considered by the committee in advance of the committee’s decision (i.e. representations made to the committee by the Special Cases Unit or other LSC caseworkers).

b) The current lack of an expedited procedure for consideration of urgent cases in which a significant wider public interest  is alleged. At the moment, too many judicial review claims fail after funding has been granted by PIAP simply on the basis of delay (i.e. because it has taken 4 or 6 weeks for PIAP to make a decision and, as a result, the court decides that the claim has not been issued sufficiently quickly and/or within 3 months).
2. Legal Aid for Damages Claims

Question 3. Do you agree that we should refocus our resources on higher value damages claims and refuse funding for investigative help and representation where the damages are unlikely to exceed £5000? Should we retain an exemption for low value cases which do attract significant wider public interest? Should we apply this to individual claims, MPAs or both types of claim?

Most housing cases in which damages are sought would fall under section 10 of the Funding Code Criteria and would be unaffected by this proposal as a result. 
However, there are a small number of housing or housing-related cases which might be affected, for example discrimination and human rights act damages claims. In light of this HLPA’s position is as follows:
a) HLPA objects to this proposal.

b) First, the LSC should be able to retain the flexibility to provide funding in the very small number of low value damages claims where, notwithstanding the low value of the claim or proposed claim, a significant wider public interest has been identified in bringing the claim (375 cases out of a total of 26,823 civil certificated cases, according to this consultation paper).

c) Second, if the MOJ/LSC wants to increase the number of disputes resolved through complaints procedures rather than through litigation the MOJ/LSC should achieve this not by duress, but making complaints procedures as effective at resolving disputes as courts. At the moment complaints procedures are generally ineffective at achieving justice for those who have been aggrieved by the misconduct of public bodies and instead simply cause delay, frustration and heightened sense of injustice. Meanwhile public satisfaction rates with organisations like the Local Government Ombudsman are exceptionally low. 
d) Third, in discrimination and human rights act cases, the fundamental rights at stake are so important that even if the damages that are likely to be recovered are modest, it is nonetheless critical that the public body in question is brought to account. For example, discrimination claims about one off acts of discrimination typically result in relatively low damages awards, but the bringing of a successful damages claim usually results in significant publicity and sea-change in the way in which that particular public body addresses discrimination issues in future; and it is not always possible to tackle these same issues through a judicial review claims and claims for declaratory judgments.
e) Fourth, were the MOJ/LSC to consider going ahead with this proposal race, disability and gender equality impact assessments would be required. Additionally, it is not clear how this proposal would be compliant with the UK government’s commitments under the Aarhus Convention.
Question 4. Do you agree that where an out of scope matter is brought back into scope because there is significant wider public interest this should only be for damages cases where the damages are at least £5000? Should we apply this to individual claims, MPAs or both types of claim?
As this is a proposal which is unlikely to impact on HLPA’s members we do not comment on it.
Question 5. Do you agree that we should add a specific reference to the prison and probation complaints procedures and the Prisons and Probation Ombudsman in section 8 of the Funding Code? Are there other complaints systems or ombudsman schemes which should be explicitly mentioned?

As this is a proposal which is unlikely to impact on HLPA’s members we do not comment on it.
Question 6. Do you agree that we should include a specific reference to potential inter partes costs in assessing the cost / benefit of appeals in section 8 public damages claims?

a) HLPA objects to this proposal.
b) First, it is striking that other public bodies should be seeking costs orders against the Legal Aid Fund at all, particularly given the current strain on the Fund and given the acknowledged importance of members of the public being able to hold public bodies to account. 
c) Not all public bodies do so, but there are certain public bodies, and in particular certain local authorities, who seem to have adopted the mentality that if the LSC has had the temerity to back a challenge to the way it has acted, the LSC should be penalised if that challenge fails.  
d) Surely the most appropriate response to this problem is to discourage these public bodies from pursuing such costs claims which, in addition to the costs actually awarded, normally result in a significant amount of the LSC’s time and resources also being used in opposing and quantifying such costs orders?
e) Second, it is also important to remember that cases which do proceed to substantive appeal hearings do so because the Court, in granting permission to appeal, has identified that there is a real prospect of overturning the first instance judgement or some other compelling reason why the appeal should proceed (CPR r.52.3(6)). As  result, there are sufficient safeguards already to ensure that only sufficiently meritorious appeals are brought.
3. Legal Aid for Judicial Review

Question 7. Do you agree that we should remove the presumption of funding and have a single test for granting funding in judicial review cases?

a) HLPA objects to this proposal.
b) First, HLPA is concerned that the consultation paper does not make clear that the presumption of funding only applies to cases which have a significant wider public interest, or where the case is of overwhelming importance to the client, or where it raises significant human rights issues (paragraph 7.5.2 of  the Funding Code Criteria).
c) Second, the consultation paper also fails to make clear that the presumption of funding can be overridden if new information comes to light (i.e. where that is information was not before the court granting permission, or where circumstances have changed since the grant of permission).
d) Third, in light of above, it is difficult to conceive of cases where funding should be withdrawn post-permission even though a High Court judge has decided that the claim is arguable and even though it is accepted by the LSC that the claim raises a significant wider public interest, or is of overwhelming importance to the client, or raises significant human rights issues.

e) Certainly the consultation paper itself does not come up with a single example of where the current presumption of funding has resulted claims continuing to be funded inappropriately – and where, but for the presumption of funding – the LSC would have considered that the case lacked sufficient merit to continue.
f) In light of this, it is very difficult to understand the perceived benefits of this proposal given the significant, additional administrative burden that will result from LSC caseworkers being required to second-guess High Court’s judge’s assessments of merits (and in dealing with the inevitably challenges to those decisions, of which ex parte Hughes was one example).
Question 8. Do you agree that we should clarify the requirements around personal interest, so it is clearer that applicants for funding must have a personal benefit in the proceedings?

a) HLPA does not agree with this proposal.

b) If, as the consultation paper suggests, “applicants have sought funding about matters … with which they have no direct connection or involvement”, then those applications should (and presumably have been) refused relying on paragraph 4.5 of the Funding Code Criteria (which applies equally to section 7 judicial review claims as to all other applications).
c) As a result, this proposed change is unnecessary.
4. Changes to Legal Services Commission Processes

Question 9. Do you agree that further funding should not be granted until the receipt of acknowledgement and response, unless the court has granted permission? Do you think that the legal representatives or the LSC should carry this out?

a) The current position is as follows:

i. There is a judicial pre action protocol. This requires that before any claim is issued a letter before claim is sent to the proposed opponent setting out the Claimant’s case. It also requires that no claim is issued until the proposed Defendant has had a reasonable opportunity to respond to the letter before claim (typically 14 days). The Defendant must set out its position fully in the response to the letter before claim. The LSC will consider that response before deciding whether to grant to funding so that a claim for judicial review can be issued.
ii. If the LSC subsequently grants funding so that a claim for judicial review can be issued the standard scope limitation is JR004: “limited to an application for permission on the papers (to include, if necessary, applying for interim relief on the papers or orally with the consent of the court). If permission is granted limited to filing of the defendant’s evidence and thereafter obtaining external counsel’s opinion or the opinion of an external solicitor with higher court advocacy rights.”
iii. Judicial reviews are front-loaded: all the statements case, witness statements and other documents have to be submitted when the claim is issued. After the claim has been issued the Defendant has 14 days to file and serve an Acknowledgement of Service and Summary Grounds of Opposition. If the Defendant has complied with the protocol and the grounds of challenge have not subsequently changed, the Summary Grounds should be no more than a summary of the position as set out in the Acknowledgment of Service.
iv. The costs incurred by Claimants after the Acknowledgment of Service and Summary Grounds of Opposition have been served and up to the point at which the Court considers the permission application are minimal. The only costs that are likely to be incurred are:

i. Dealing with any correspondence or enquiries from third parties (e.g. the client, the opponent, the LSC etc.) and dealing with any unforeseen circumstances (for example when the client’s circumstances change after the issue of proceedings necessitating urgent action by the solicitor to draw those changed circumstances to the attention of the Court, either by virtue of the duty of candour or because those changed circumstances require the solicitor to seek expedition or interim relief).

ii. Where the Claimant’s solicitors, having considered the Summary Grounds of Opposition, decide to put in a brief Reply to the court to address any new matters raised in the Summary Grounds and which have not already been addressed in the Claimant’s permission bundle. Any such Reply has to be prepared and filed at court very quickly so that it is taken into account by the Court when considering permission on the papers.

(In both situations, solicitors would be unable to act in the best interests of their clients if they are prevented from taking these steps due to the non-availability of funding at this point.)
v. Thereafter:
i. If permission is refused the LSC will have to review the merits of the case at that point (assuming that the claimant makes an application for funding to renew the permission application at an oral hearing) and will, at that point, consider the Acknowledgment of Service, Summary Grounds and the order refusing permission. 
ii. If permission is granted, nothing further will happen save that within 35 working days the Defendant must file and serve any evidence. The LSC will then have to review the merits of the case at that point and will, at that point, consider the Acknowledgment of Service, Summary Grounds, the order granted permission and the Defendant’s evidence (because of the wording of the JR004 limitation).

b) Given the foregoing, it is very difficult to make sense of the proposal that is being made in this section of the consultation paper. 
c) In particular:
i. The LSC already considers the Acknowledgment of Service and Summary Grounds before any hearing – that is because of the JR004 limitation (something which is overlooked both in the consultation paper and in the letter from Stephen Jones to ILPA dated 6th October about these proposals).
ii. True, the LSC does not routinely see the Acknowledgement of Service and Summary Grounds before permission is considered on the papers – it normally only gets to see them once the court has considered permission on the papers - but it is very rare that costs of any significance are incurred between the filing of the Acknowledgment of Service and the consideration of permission on the papers by the Court.

iii. It is therefore very difficult to see what the LSC will gain by adding an additional requirement that the LSC has to consider the Acknowledgment of Service before the court makes a permission decision on the papers; other than to increase the LSC’s and suppliers’ administrative burdens.

iv. In addition, even if a legally-aided Claimant’s funding were to stop upon receipt of the Acknowledgment of Service and pending reconsideration of the merits by the LSC (which, on current experience of the timescales for considering App 8s) is likely to take two to three weeks) – that would  not stop the Court from going on to make a permission decision in any event (unless the CPR were to be amended to prevent the Court from doing this, but doing so would ignore the importance of judicial review claims being brought and being determined as quickly as possible).
v. So the idea of creating a further hurdle in the LSC decision-making process in judicial review claims in this way appears to achieve little.  
vi. Therefore HLPA opposes this proposal.

vii. As to the suggestion that Claimant solicitors (rather than the LSC) should reconsider merits upon receipt of the Acknowledgment of Service and Summary Grounds, that already happens and solicitors are already under a duty to report any relevant new material to the LSC at that point (because the Funding Code Criteria must be continuously satisfied throughout a claim and given paragraph (iii) of section C44 of the Funding Code Procedures
).
Question 10. Do you agree with extending the referral criteria for SCU case management? If yes, which cases would benefit from SCU case management? If no, please give reasons.
a) HLPA objects to this proposal.  
b) First, the SCU currently takes months to respond to some queries about cases they are managing. That is not necessarily a criticism of the caseworkers; the impression is that they do their best but that are not able to cope with their existing workload. Were the SCU’s role to be expanded in this way, the resources devoted to the SCU would need to be increased significantly. The Impact Assessment completely ignores this.

c) Second, HLPA’s members report significant problems with the extent to which the SCU attempts to micro-manage some claims, with some caseworkers quibbling about virtually every item on proposed Case Plans and trying to second-guess the judgments of very experienced counsel and solicitors about how the case should be conducted. 
d) Third, the expansion of the role of the SCU, and, with it, the expanded role of costed Case Plans (which typically take 5 to 10 hours to complete), will significantly increase the administrative burden on suppliers at a time when they are already under immense financial pressure. It will also add to the costs payable by the LSC (because the costs of preparing the case plans must be met by the LSC, even in cases where costs are recoverable inter partes).
e) Fourth, were the LSC to proceed, it is likely to become increasingly common for legally aided clients to be left without representation because suppliers will not agree to sign up to individual Case Contracts (because they are so administratively burdensome, because the terms upon which funding is provided are considerably less favourable  than ordinary certificated work, and because of the difficulties with some SCU case managers micro managing the way claims are conducted so as to make it difficult to run claims successfully). 
Question 11. Do you agree that LSC should seek representations before funding is granted? Do you think the 14 day period is too long or too short? Should this be discretion for LSC to seek representations in particular categories of law or specific financial circumstances of applicants? In which categories of law or circumstances would pre-grant representations be more or less useful?
a) HLPA objects to this proposal.
b) First, it will result in non-lawyer LSC caseworkers trying to resolve disputes instead of the Courts. That is not the role of the LSC.

c) Second, it would massively increase the administrative burden on the LSC at a time when the LSC is supposed to be making substantial reductions to its operating costs. 
d) Third, it is noted that there is already an up-front representations procedure in Scotland and that the initial impact assessment which accompanies this consultation paper doubts the effectiveness of this procedure (impact assessment, paragraph 3.57).

e) Fourth, it would lead to significant delays and, as a result, significantly prejudice the position of legally aided litigants:
a. Currently it takes 3 to 5 weeks for the LSC to process a civil funding application.

b. This proposal envisages a further 2 to 3 weeks being added to that timescale (i.e. once the LSC makes a decision in principal which currently takes 3 to 5 weeks, the opponent will then be sent a letter giving them 14 days to make representations, and upon receipt of those representations the LSC will need to make a further decision about whether, notwithstanding those representations, funding should be still be granted).

c. However, if the opponent and any third parties are to put in written representations in opposition to a funding application, it would be procedurally unfair for the legal aid applicant to have sight of those representations and to have an opportunity to comment on them (a point that the initial impact assessment acknowledges at paragraph 3.59). 

For example, a private landlord unlawfully evicts a tenant. The tenant does not want to return but does want to sue for the unlawful eviction and damage to possessions. The landlord will want to frustrate the former tenant from gaining legal aid so that they can sue them. The private landlord may be unscrupulous. He may make things up in his representations to the LSC,  either about the applicant’s means (e.g. “he may be claiming benefits but he is also working on the side”) or merits (e.g. providing a detailed, but false, rebuttal of the facts upon which the proposed claim is based). The LSC could not determine such a funding application without giving the legal aid applicant a reasonable time to respond – and then having done so the LSC may need to carry out further investigations.

d. As a result, it is not at all far fetched to envisage this proposed representations process would adding a further month or more to the processing of a civil funding application – so that it starts to take 2 or more months to secure funding. That is very problematic:
For example, in cases in which there are potential time limit problems, most obviously judicial review claims where any claim must be issued as soon as possible and in any event no later than 3 months after the decision and where before a funding application can even be submitted the solicitor will have had to investigate the claim and then go through the pre-action protocol.  
For example, in cases in which the client may not be homeless or at risk of losing their home but where there is nonetheless a need for urgent action because of the housing conditions in which they are living (for example, where there is a defective gas boiler that may be emitting carbon monoxide, or where there is a disabled older person whose safety is at risk because the lift does not  work and they cannot manage to leave their flat without the risk of a serious fall, or where the witness to a murder needs assistance in challenging a refusal to approve an immediate transfer even though there have been death threats).
e. Further, it is no good for the consultation paper to attempt to assuage concerns about delay by saying providers would still be able to grant emergency representation if proceedings become urgent given that in the same consultation paper it is proposed to substantially restrict devolved powers to only a very narrow category of cases.
f. These delay problems could be reduced to some extent if the proposal were amended so that rather than the LSC notifying the opponent of the application after the funding application has received initial consideration by LSC, the solicitor is required to send a formal notice to the opponent when submitting the legal aid application, i.e. a notice which would be similar to and which could replace the current ‘Notice of Issue of Public Funding’ that solicitors are currently required to serve once a public funding certificate has been granted.
f) Fifth, it should go without saying that opponents will put in representations not because of any objective concern for the preservation of the Legal Aid Fund, but as a tactical step designed simply to frustrate poorly resourced litigants for having access to justice. A procedure which encourages opponents to focus not on resolving the dispute in issue, but on trying to frustrate the would-be claim trying to ensure their opponent is denied legal aid, is very unhelpful to achieving the timely and proportionate resolution of legal disputes.
g) Sixth, there are now pre-action protocols covering most areas of housing work (judicial review, housing disrepair, and possession claims). The Practice Direction on Pre-Action Conduct applies in all other claims.  The result is that in all claims (save for possession claims) proposed claimants should set out their position fully in a letter before claim, and proposed defendants should set out their position fully in a response to the letter before claim. 

a. The existing Funding Code Criteria, Procedures and Guidance mean that in all housing cases those seeking legal aid must first send a letter before claim and allow a reasonable time for a response, and they must provide that pre-action correspondence with the application to the LSC for Full Representation. 
b. As a result, if the LSC wants to be clear that it understands the opponent’s position fully before making a funding decision it simply needs to ensure that suppliers provide the pre-action correspondence with the funding application; and if opponents want to make sure that the LSC is fully conversant with their position they have only to ensure that they comply fully with the pre-action protocol or the Practice Direction. 
c. By contrast, the pre-grant representations procedure that is being proposed is simply likely to cause delay and prejudice to legal aid clients and place a significant additional administrative burden on both suppliers and the LSC.
d. Sixth, as for funding applications for Investigative Help where funding is sought to investigate a proposed claim and thereafter go through the pre-action protocol (because the proposed claim is very complex so that it is not appropriate to do this work under the Legal Help scheme), the delay problems are going to be even more problematic. 

e. In addition, there are many cases in which it is prejudicial for the opponent to know that a claim is being considered before the investigatory work has been completed. Instead, as with applications for Full Representation, if any change is to be made HLPA suggests that it should simply be to reinforce the need for suppliers to provide the pre-action correspondence when funding is sought to commence (rather than merely investigate) a proposed claim.  
h) Seventh, HLPA does not understand how this proposal would be applied to urgent cases. HLPA presumes they would be exempt, however the consultation paper does not say this.
Question 12. Do you agree that final determinations should be with Special Cases Unit for the cases they manage? Should this change be limited to the Special Cases Unit?

a) HLPA objects to this proposal.
b) First, HLPA notes that Independent Funding Adjudicators (IFAs) are relatively new, carrying out paper-only reviews whereas previously Funding Review Committees provided for the determination of appeals against LSC caseworker decisions by an independent panel and with the option of an oral hearing.
c) Second, if there is a problem in the new IFAs system it is that not all of the IFAs who are currently being used appear to be sufficiently experienced in the areas of law in which they are being asked to make decisions. However that is a problem that should be resolved with the LSC maintaining better information about the particular areas of expertise of its IFAs and, if necessary, expanded its panel of IFAs.
d) Third, that there may be a few bad IFA decisions is not a reason for emasculating the role of IFAs in respect of SCU decisions. 
e) SCU lawyers may be more experienced than standard LSC caseworkers, however most SCU lawyers have no recent practical experience of running cases and whilst they may specialise in particular areas of law, many of those areas of law are in themselves vast and complex. 
f) In addition, SCU lawyers deal with the biggest and most important cases where their decisions can have very significant consequences.  As a result, the role of the IFAs as an objective and independent second-tier decision-maker in SCU decisions is critically important. 

g) Fourth, it is significant that whilst the consultation paper says that there are an average of 20 cases per year where it thinks an IFA has made the wrong decision, no information is given about the (presumably much larger) number of cases where the SCU accepted that the IFA was right to overturn its initial decision.

h) Fifth, the MOJ/LSC appears to overlook the role the IFAs play in minimising the number of judicial review claims brought against the LSC challenging its funding decisions. Emasculating the role of IFAs so that LSC caseworkers are free to ignore their determinations is a false economy given that the average cost of a judicial review to the LSC is likely to be at least £5,000 to £10,000.
i) Finally, the consultation paper asks whether, if the MOJ/LSC goes ahead with the change the change should be limited to the SCU. As indicated above HLPA does not think this proposal should be proceeded with at all, but were it to be then HLPA’s position is that it should be limited to the SCU.
Question 13. Do you agree that, in community actions, in considering the proportion of costs that the community should contribute, the proportion of the population eligible for civil legal aid should be the starting point? If not, what alternative would you suggest?

a) HLPA objects to this proposal.
b) First, HLPA is concerned that this proposal would create a postcode lottery. 
c) In 2008 only 29% of the population was estimated to be entitled to civil legal aid, but that figure will fluctuate significantly from area to area – even though there is no reason to think that the numbers of people interested in public services, in social justice and in environmental issues will be higher in wealthier areas (if anything we suspect they will be lower).
d) Second, HLPA is concerned that this proposal will further exacerbate the inequality of arms in important public interest litigation between public bodies on the one hand (for whom there are no controls as to the amount of taxpayers money they can use to try to defeat public interest litigation even if it is clear that they have acted unlawfully) and on the other hand community-spirited members of the public who will find it ever more difficult to bring public authorities to account if the starting point for community contributions is changed in this way (i.e. the starting point will, on average, be 29:71, not 50:50 at present).
e) Third, HLPA is concerned that there is no attempt to mitigate the impact of this proposal on minority groups; nor, once again, does any regard appear to have been had to the Aarhus Convention.
Part Two: Ministry of Justice Proposals

Preliminary

HLPA is gravely concerned that these proposals, which are the most contentious proposals in this consultation paper, are not being made by the independent body set up to administer the legal aid scheme free from political interference (the LSC), but by the MOJ, and that the proposals appear not to be driven by any desire to improve access to justice, but simply by unprincipled political expediency. 
5. Prison Law: Advice and Assistance on Treatment Matters
Question 14. Do you agree with the proposal to remove advice on treatment from the scope of the CDS? Please provide supporting reasons for your answer. Are there any circumstances in which you believe prisoners should be able to seek advice on treatment issues and which would not be captured within the scope for civil legal aid funding? Please provide supporting information.

As this is a proposal which is unlikely to impact on HLPA’s members we do not comment on it.
6. Delegated Power to Self-Grant Judicial Review Funding

Question 15. Do you agree that we should remove the delegated powers of civil and crime providers to self-grant funding for judicial review cases, and that these funding decisions should be made by the LSC instead? Do you agree with the alternative proposal to grant delegated powers to individual approved providers? Are there particular types of judicial review for which delegated powers should be retained?
a) HLPA objects to this proposal.
b) First, it is pointless to say that the overall number of applications for permission has increased, whilst the overall percentage of cases being granted permission has fallen, given that these trends are not being driven by claimants who have secured legal aid, but by the ever increasing numbers of claimants who are acting in person (chiefly, but not exclusively, in immigration judicial reviews).

c) There is no evidence that the number of legally-aided housing judicial reviews has increased, nor that the proportion of legally-aided housing judicial reviews securing permission has decreased. 
d) Over the past decade the number of certificated housing cases has remained constant (between 12,000 to 13,000 certificates per annum), and over that time the level of specialisation of housing law suppliers has significantly improved as the number of housing suppliers  has decreased from 840 housing suppliers in March 2000 to 561 in 2009.
e) HLPA cannot comment on the position in other areas of law, but in housing law there is no evidence of any significant misuse of devolved powers. The problem in housing law is a very significant increase in demand for housing representation as a result of the recession, and a significant shortfall of skilled housing solicitors willing to continue doing this work. This proposal will only exacerbate this problem.
f) Second, it is insufficient simply to retain devolved powers for “housing cases where the client may become homeless.” There are many other housing judicial review cases in which funding needs to be granted equally expeditiously, for example:
a. Where the client is actually homeless and is unable to secure assistance (whether the assistance is sought under Part 7 of the Housing Act 1996, or under s.20 of the Children Act 1989, or s.21 of the National Assistance Act 1948, or s.2 of the Local Government Act 1990, of s.117 of the Mental Health Act 1984, or some other relevant provision or combination of statutory provisions).
b. Where the client is experiencing or is at risk of violence and requires immediate re-housing assistance from a local authority which has been refused (i.e. such a person may not “become homeless” if the claim is not issued immediately, but they clearly need immediate assistance to get to place of safety).
c. Where the client is facing a claim for possession on Ground 8 of Schedule 2 of the Housing Act 1988 because a claim for housing benefit has not been processed and a claim for judicial review is needed immediately to prevent the Court for granting a mandatory order for possession.

d. Where the client has not sought assistance until immediately before expiry of the three month time limit for issuing a claim for judicial review.
g) Third, referral to the LSC for the determination of an application on an “urgent” basis is no sufficient substitute for devolved powers in such cases. 
h) The LSC does not have the capacity to deal with its current workload in a timely and effective manner, and yet it is required to reduce it operating costs further. As a result it clearly does not have the resources to deal with a substantial additional influx of urgent judicial review funding applications. And even if the LSC could manage a turn-around time of 3 or 5 working days for urgent applications, in the types of housing cases HLPA is concerned about the clients and their families will still suffer significant prejudice as a result of these delays. Instead, what would be needed is a same day response from the LSC – and the LSC is nowhere near able to provide this with the resources currently available to it. 
i) Fourth, even if there were a problem with some housing suppliers misusing their devolved powers, this proposal is an unnecessary, costly and disproportionate response. Instead, a targeted approach should be adopted.
j) The proposal in the draft 2010 contract was to enable the LSC to adopt a targeted approach to the restriction of devolved powers, in particular in respect of particular types of cases, or particular types of clients. HLPA does not agree with that proposal either – but it at least enables there to be some flexibility rather than imposing a substantial and unnecessary across the board increase in the regulation of legal aid suppliers.
7. Restricting Civil Legal Aid for Non-Residents

Question 16. Do you agree that there should be restrictions on legal aid for non-residents? What exceptions or safeguards should apply? Do you agree that funding should continue to be available for the proceedings listed? Are there other areas of law for which funding should remain available?

a) HLPA objects to this proposal.
b) First, HLPA is concerned that the details of this proposal (and the assessment of its anticipated impact) are so unspecific and muddled that the consultation is defective and unlawful.
c) As best as we can understand from the very limited amount of information in consultation paper, it is proposed that:

a. Legal aid will no longer be generally available who “do not reside in the UK” (consultation paper, page 30). 
b. The words “do not reside in the UK” are not defined. 

c. The impact assessment appears to be have been prepared on the premise that “do not reside in the UK” means people who were not living in the UK when they applied for legal aid (impact assessment, page 17). As a result, the impact assessment estimates that only around 30 or 40 applicants per annum will be affected. 
d. However, in a letter from Stephen Jones to ILPA sent on 6th October 2009, it is said that in deciding who should be excluded from legal aid under this proposed amendment “We are minded to follow the wording of the European Legal Aid Directive (2002/8/ESC), which refers to “lawful residence”. However we would welcome your views on which this was appropriate, and whether there are legal problems faced by those here illegally for which legal aid should be available (bearing in mind the exemptions we have already set out in the paper).”
e. The exclusion of those who are not lawfully resident in the UK is a completely different proposition to that which the impact assessment envisages: it would exclude all asylum seekers in the UK (who are lawfully present, but not lawfully resident
), all failed asylum seekers still in the UK, and all EU nationals in the UK but without a right to reside. As such, it would affect a far greater number of legal aid applications that anticipated by the impact assessment, many of which would be housing cases. 
f. In addition to the confusion about precisely who is to be excluded, the consultation paper and the impact assessment contradict each other as to the categories of cases to which the ‘non-residents’ exclusion will not apply. In particular, which the impact assessment states that it will “not apply to…housing proceedings” (impact assessment, page 17), the consultation paper merely states that it will not apply “housing proceedings where the client is at risk of homelessness” (consultation paper, page 31). 
g. Further, the circumstances in which a client would be regarded as being “at risk of homelessness” (and therefore entitled to rely on this exemption) are completely unclear, as are the types of proceedings for which such a person would still be able to access legal aid. For example, would such a person be able to access legal aid for any housing case? Or would it be limited to defending possession proceedings? Or to preventing an unlawful eviction? Or to accessing housing under the community care or asylum support legislation? 
h. Finally, whilst most of this consultation papers is concerned with certificated work (Legal Representation and Investigative Help), this proposal would appear to be directed at controlled work also (Legal Help and Help at Court). If it is directed at controlled work also the impact assessment is clearly deficient in failing to factor in the impact not only of ‘non-residents’ being unable to apply for legal aid certificates, but also of such people being excluded from access to Legal Help and Help at Court (which would mean  that the proposals would have a far greater impact on legal aid client and legal aid suppliers than the impact assessment appears to anticipate).
d) As it is impossible for HLPA to be clear as to precisely who these proposals are intended to affect, it is impossible for HLPA to respond in an informed way about the possible impacts of the proposals, including the possible discriminatory impacts. Not least since we have been told that the deadline for responding to the consultation has only been extended to Monday, 12th October even though the 6th October letter appears to substantially widen the impact of this proposal, leaving little or no time for HLPA to consult its members and to ask them to provide data about the potential adverse impacts and how they might be mitigated (and meaning that many of those concerned with the interests of legal aid users will have responded already to this consultation unaware of precisely what is being proposed).
e)  In light of the invalid consultation process thus far, it is clear that this proposal needs to be clarified (and the impact assessment amended) and a further, lawful consultation conducted as soon as possible. However, in the meantime, HLPA makes the following, initial observations:
a. First, excluding substantial numbers of those currently living the UK from access to legal aid for housing problems is diametrically opposed to HLPA’s commitment to promoting housing justice for everyone, and in particular those in the most marginalised groups. For example, it would be utterly objectionable if:
i. those without the requisite immigration status were harassed and unlawfully evicted by landlords and had their possessions dumped in the street and yet be denied any effective civil remedy because they cannot secure legal advice and representation;
ii. children are poisoned by defective gas boilers yet they and their parents are denied access to legal advice and representation to bring civil proceedings to ensure that dangerous housing defects are remedied simply because of their immigration status; 
iii. the sick, the disabled and the elderly are denied any ability to bring civil proceeding to address problems with the unsuitability of their accommodation, or the failure to provide appropriate housing related care and support, simply because of their immigration status; 
iv. those who have experienced domestic or other violence are denied access to advice on their housing rights; and,
v. those who have experience housing-related discrimination, for example housing related race-discrimination, are similarly denied access to legal advice and representation simply because of their immigration status.
b. Second, limiting legal aid for housing cases (for example possession proceedings, housing disrepair, discrimination, and harassment cases) is likely to be counter-productive: it will mean more people becoming at risk of homelessness because housing advice which might otherwise have prevented a family from needing to leave their home will be denied and, in turn, it will result in the need for far more expensive interventions by both legal aid lawyers and public authorities once a crisis point is reached.  
c. Third, working out whether someone is ‘lawful resident’ is extraordinarily complex even for those skilled in immigration law, not least since there remain many grey areas which are the subject of frequent litigation. For those who are not highly skilled in immigration law (such as Citizens’ Advice or Shelter housing advisors, or LSC caseworkers assessing funding applications), or for those working under time pressure (such as housing duty solicitors working their way through a long list of possession cases, or solicitors approached by clients with exceptionally urgent housing problems), it is almost impossible and will very significantly increase the administrative burden on both suppliers and the LSC.
d. Fourth, HLPA does not accept that it would be lawful to implement this proposal by using s.6(7) of the Act to amend Schedule 2, given that what the MOJ is proposing is not to add another excluded service, but to excluded a class of people from accessing the majority of the services available under the legal aid scheme.

f) In light of the foregoing, HLPA strongly opposes this proposal. Access to legal aid for housing cases should not be restricted but should be available to all.

g) If, nonetheless, the MOJ decides to proceed with this proposal, the proposal should be clarified, the impact assessment revised, and a further consultation should be carried out with relevant practitioner groups, including HLPA. 

Question 17. Do you agree with the initial impact assessment? Do you have any evidence of impacts we have not considered?

a) HLPA does not agree with the initial impact assessment.

b) The initial impact assessment is most obviously flawed in relation to the proposals for non-residents (details of those apparent flaws are set out in response to question 16). 

c) The initial impact assessment is also flawed in failing to consider the context in which the proposals are being put forward, including: (i) the fact they will coincide with significant and largely detrimental changes to the way civil legal aid is to be funded from 2010; and, (ii) that the LSC is to be expected to meet the additional administrative burden created by these proposals at a time when it is being required to make significant savings to its already overstretched administrative budget.

d) In addition:
a. Section 3.14 suggests that there will be appropriate safeguards for minority interests. HLPA disagrees and is concerned that these proposals will turn the identification of public interest cases into a popularity contest, rather than recognising the importance of the legal aid scheme funding cases concerned with the rights of unpopular but nonetheless vulnerable minority groups.
b. Section 3.20 ignores the fact that most damages claims result in inter partes costs being awarded, so that the net benefit to the legal aid fund of this proposal appears to have been exaggerated.
c. Section 3.21 fails to factor in the costs of resolving these disputes through complaints and ombudsman procedures rather than through litigation.
d. As to section 3.37, it is pointless for the LSC to refer to permission refusal rates generally, rather than permission refusal rates in claims funded by the LSC given that the majority of judicial review claims are brought either by litigants in person or those with non-legal aid funded legal representation. 

e. Section 3.38 is based on the flawed premise that because only 2.5% of certificates for judicial review are amended to include the final hearing this must mean that only 2.5% of cases are granted permission and so would be affected by this proposal. In reality, a great many judicial review cases settle after permission has been granted but before it is necessary to seek an amendment to cover the final hearing (which, by virtue of the wording of the LSC’s JR004 limitation, is only necessary once the defendant’s evidence has been received). As a result, this proposal will affect a much larger percentage of cases than the initial impact assessment suggests.
f. As to sections 3.47-3.49, the 5% figure appears to have no evidence-base and to have been plucked out of thin air. In addition, and as highlighted above, the authors of the consultation paper and of the impact assessment seem to have fundamentally misunderstood the way judicial reviews are currently funded (in particular the use and effect of the JR004 limitation). As result, there are no benefits of this proposal. Instead, it will lead simply to a drain on suppliers’ and on the LSC’s resources.

g. As to section 3.55, the second sentence does not make sense.

h. As to section 3.57, the initial impact assessment suggests that all housing cases would be exempt from the ‘up-front’ representations procedure; but that is not the case according to the consultation paper which proposes only to exclude housing cases where the client is at risk of losing their home.

i. As to section 3.58, the estimate of the likely costs to the LSC in terms of additional staffing are woefully inadequate given that this new procedure would apply to the overwhelming majority of the 172,000 civil legal applications made each year. In addition, the delay caused by this procedure will increase the number of the urgent funding applications that the LSC is likely to have to determine, making it harder for the LSC to manage its workflow and increasing the overall administrative burden on the LSC.
j. As to section 3.72, again, it is pointless to refer to non-legal aid specific statistics as to the growing number of judicial review claims and the decline in the percentage of cases being granted permission, given that the majority of judicial review claims are not funded by the LSC. The impact assessment should be looking at the percentages of legal aid funded claims being issued (data which, apparently, the LSC does not collate) and the percentages of those claims being granted permission, broken down into areas of law and according to whether funding was granted under devolved powers or otherwise. Were the MOJ to do this, HLPA doubts that the MOJ would detect any evidence to suggest that housing solicitors are bring significant numbers of “hopeless claims” by manipulating the devolved grant procedure. Rather the devolved grant procedure is an essential tool enabling already hard pressed housing solicitors to provide effective access to justice for those in housing need.
In addition, the MOJ should acknowledge that the main drivers in the decline percentage of cases being granted permission are: (i) the increasing numbers of litigants in person, particularly in immigration claims which have risen significantly as a proportion of the Administrative Court’s overall workload; and, (ii) that the Administrative Court’s resources have not been increased in proportion to the increased numbers of claims the Court is required to determine, with the result that the Court has, by necessity, raised the bar for granting permission (with the result that many meritorious claims are rejected at the permission stage causing significant injustice to those bringing these claims).
k. Section 3.75 is misguided in suggesting that the majority of judicial review claims that are issued are claims funded by the LSC. The number of Investigative Help and Full Representation certificates that are granted is no guide to the number of claims that are issued because a substantial number of such cases settle or otherwise be resolved pre-issue (for example in light of a negative advice from Counsel).

l. Section 3.77 is based on the false premise that all housing cases will be excluded. That is not what the consultation paper says; rather devolved powers will only be retained in housing cases “where the client may become homeless”. A substantial number of housing judicial review claims are brought on behalf of clients who are not at risk of becoming homeless, but for whom there is still a need to investigate or to issue a claim for judicial review on an urgent basis (usually because of judicial review time-limits).

m. Section 3.80 suggests that there would be no impact on clients. That is nonsense. The delay problems that would arise as a result of the withdrawal of devolved powers, and as result of the slow speed of LSC decision-making, will have a significant prejudicial impact on clients, particularly those who need urgent interim relief as well as those whose claims are subsequently rejected because they were not investigated and issued sufficiently quickly.
n. Section 5.2 suggests that the proposals will not have a disproportionate impact on small businesses. HLPA disagrees, given in particular the extent to which these proposals will affect smaller, more specialised, niche suppliers focused on judicial review work, or cases involving ‘non-residents’.

o. Section 5.4 suggests that the proposals will not have an impact on human rights. That is clearly wrong: judicial review is the process by which most human rights act issues are raised and proposals to change the funding rules and procedures for judicial review claims will have a clear negative impact on access to justice for those alleging human rights violations. Additionally, the proposals on ‘non-residents’ will substantially restrict the ability the ability of ‘non-residents’ to enforce their rights.
Question 18. Do you have any information or views on the Equality Impact Assessment? Do you consider that any of these proposals with a have a disproportionate adverse impact on any group? How could any impact be mitigated? 
a) For the reasons set out above, the procedural changes to the way civil legal aid is administered that are proposed by this consultation will have a detrimental impact on legal aid users.  This detrimental impact will apply to legal aid users with meritorious claims (not simply those with claims lacking merit as suggested by the EIA), making it harder for these people to achieve effective access to justice, particularly in cases where time is of the essence.
b) Given that legal aid users are disproportionately female, disabled and from BME communities (as compared with non-legal aid civil justice users and as compared with the population at large), the EIA is wholly inadequate in failing to recognise this impact, in failing to consider whether these proposals should nonetheless be implemented, and, if so, in failing to consider how this detrimental impact should be mitigated.
c) As to the section of the EIA in relation to the restriction of legal aid for ‘non-residents’, the EIA is plainly defective because it does not consider the proposal that is now apparently being considered by the MOJ, namely to restrict access only to those who are lawfully resident in the UK. That proposal will very clearly have a disproportionate impact on BME clients. It may also have a disproportionate impact on disabled people and on women.
d) The EIA also erroneously suggests that all housing proceedings will be exempted from the ‘non-resident’ exemption: whereas the consultation paper indicates that all ‘non-residents’ will be unable to secure legal aid for housing cases, save for those cases where there is a risk of homelessness.






� Which provides that “any legal representative carrying out work under  a certificate shall ensure that the Director is informed if it appears to the legal representative that: … (iii) new information or a change of circumstances has come to light which may affect the terms or continuation of the certificate”.


�  R (on the application of A) v Secretary of State for Health [2009] EWCA Civ 225
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