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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  It has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.

The Chair Vivien Gambling is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. HLPA’s objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

This response has been prepared by the HLPA legal aid working group. This group meets regularly to discuss legal aid issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place very two months.  The main meetings are regularly attended by over one hundred practitioners.




Part 1: All Contract Work

1.2 The approach to assessment

1. The standard basis (CPR 44.4(2))
The application of the CPR 44.4(2) test to assessments by the LSC has always been problematic given that the LSC’s position as both the assessor and the paying party creates, on the face of it, an irreconcilable conflict of interest. It is HLPA’s view that the LSC caseworker should, when assessing any bill or claim, adopt the role of an impartial assessor (i.e. mirroring the role adopted by the court on a court based detailed assessment), rather than the role of the paying party (i.e. whose role in a court-based detailed assessment is to query everything and to seek to persuade the court to reduce the bill by as large an amount as possible). However, the current guidance is unclear and members complain that LSC caseworkers frequently appear to be confused about their role in the assessment process. As a result it would seem that some LSC caseworkers adopt the position of the paying party and expect the independent assessor to adopt the impartial arbiter role. That of course is problematic both for suppliers and the LSC, not least because both incur significant additional costs if the appeal process is triggered. The LSC should use this as an opportunity to produce clear guidance about this. 

9. Time spent

The guidance suggests that “there should be no difference in time allowable whether an item is being assessed on an inter partes detailed assessment or for payment from the CLS fund”.   However, on an inter partes assessment the level of fee earner used, and the hourly rate claimed, will invariably have a great impact upon the time allowed (i.e. it may be reasonable for a paralegal charging £90 per hour to be paid for 2 hours carrying out a given task, but reasonable to pay a Grade B solicitor charging £180 per hour for only 1 hour where they have performed the same task).  Presumably it follows from this that assessors should have regard to the (very low) hourly rates recoverable from the LSC – because that is precisely the approach the court would adopt in an inter partes assessment?  HLPA invites the LSC to include within its guidance its interpretation of the correct approach.

Part 2: Controlled Work

Guidance should be given as to how the Commission proposes to exercise the discretion to disallow claims where it considers multiple matter starts were not justified.

Part 3: Licensed work 

Work claimed pre- or post- certificate
The Guidance should confirm that the LSC now accepts (see correspondence between the LSC’s Policy and Legal Team and Pierce Glynn solicitors) that where a certificate is granted under devolved powers and the application form (i.e. the App1) is completed after the certificate has been granted, the time spent completing the application form is recoverable under the certificate. The LSC has given an assurance that such guidance will be provided, but has, thus far, failed to do so.

2. Enhancement of costs

2.1 General discretion
As a general point, the guidelines should expressly state that entitlement to an enhancement comes not from the contract documents but from the Legal Aid in Civil Proceedings (Remuneration) Regulations 1995 (‘the enhancement regulations’). That is, of course, critical because if there is any tension between these non statutory guidelines and the regulations, it is, of course, the regulations that should be preferred. 

“To be exceptional the case or work must be significantly out of the ordinary”.

There is no authority to support this proposition; indeed the current civil bills manual states “it is suggested (without any judicial authority) that the proper approach is to ask whether the case was significantly ‘out of the ordinary’ in any of the ways set out in the regulations”. That caveat should be retained.

Further, “exceptional” means simply “out of the ordinary” or “unusual”. The LSC’s attempt to interpret Regulation 5(1) of the enhancement regulations as meaning anything more than that is wrong.

Additionally, it would be more accurate and helpful to say “To be exceptional the case or the way the work was carried out must be unusual or out of the ordinary”.

“The question is what enhancement properly rewards the particular circumstances of the case treating the prescribed rate as adequate remuneration for the average case.”

The LSC’s attempt to build into the enhancement test an assumption that prescribed rates are adequate is as misconceived as any approach which asks assessors to proceed on the basis that prescribed rates are inadequate and that enhancements should be used to address this. This section of the guidance is wrong and should be removed.

“The suggested approach to the level of enhancement is to consider 5% or 10% steps increasing as more of the factors in paragraph 7 [presumably you mean paragraph 6?] are present and as one or more of them is particularly strong”.


There is no authority to support this over cautious approach to the application of the enhancement regulations. 

Regulation 5(1)(3) lists, in effect, 7 factors to which the assessor shall have regard when deciding whether to accept the level of enhancement that has been claimed. That is all the regulations say. They do not say that any other factors are irrelevant. They do not say that the factors carry equal weight.

There is no reason why a very complex case conducted without reference to counsel would not merit a 100% uplift, notwithstanding the absence of the other 5 factors.  There is also no reason why an injunction application conducted with exceptional speed and, for example, involving a significant amount of out of hours work, should not qualify for a 100% uplift, notwithstanding the absence of the other 6 factors. The guidelines should reflect this.

HLPA would also comment that the difficulties in applying the enhancement rules consistently is not helped by the LSC’s failure to publicise the decisions of the Costs Appeals Committee and its by its independent assessors where enhancements are in dispute. Clearly each case is determined on its own facts, but, in the same way that previous SCCO decisions of any significance are reported and become a helpful guidance for subsequent assessments, the publication of determinations regarding the application of the enhancement regulations (and other significant costs determinations) would assist greatly in producing a more consistent application of the enhancement rules.

“In considering whether a case qualifies for any enhancement, the comparison is to be made with other proceedings for which public funding is available”.


That is wrong. The comparison is with other proceedings to which the enhancement regulations apply (see Regulation 5(7)). The regulations do not apply proceedings in the Court of Appeal, the House of Lords, the magistrates court and prescribed family proceedings.

“There is no basis for arguing that proceedings within specific categories of law, or types of proceedings such as judicial review, are inherently more complex that other funded proceedings”.


This is overly prescriptive and wrong. 


Public funding is available, for example, for fast-track disrepair and routine possession claims where the only defence is reasonableness. These cases make are the bread and butter of housing practitioners and they are the generality of proceedings to which the assessor should have regard by virtue of Regulation 5(7).


Proceedings in the High Court do not constitute the generality of proceedings. They are far less frequent and make up a minority of the housing cases that the LSC funds. 

Proceedings which are issued in the High Court are issued in the High Court rather than the County Courts for a reason: they are either more complex or more valuable or else there is some other special reason for them to be dealt with by that Court (see the Practice Direction to Part 7 of the CPR). That also applies to judicial review proceedings: judicial review claims can only be determined by designated judges in the Administrative Court and the Administrative Court exists precisely because the judiciary recognises the highly specialised nature of judicial review proceedings.  

Further, regulation 5(7) is clear: the reference to “generality of proceedings” specifically precludes an assessor from saying “this is a run of the mill judicial review case and therefore you are not entitled to an enhancement”. All cases in the High Court, including judicial review proceedings, are exceptional if they are compared with routine county court litigation and they should all qualify for an enhancement. (See, for example, R v Legal Aid Board ex p RM Broudie & Co. (1994) 138 Sol Jo LB 94, DC in which it the court confirmed that the requirement to consider the generality of proceedings would require, for example, a murder case to be compared not with other murder cases but with criminal proceedings generally).

Additionally, the Regulations themselves implicitly acknowledge that High Court work is different to the generality of publicly funded litigation by providing that in the High Court the maximum allowable uplift is 200%.
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