Suspended Possession Orders: N28 Must Not be Used

1. As a result of the Court of Appeal decision in Harlow D.C. v Hall [2006] EWCA Civ 156 (28th February 2006), the current N28 introduced in March 2002 should not be used. Even if the tenant complies with the payments specified in paragraph 5 of the order, the tenancy will be terminate on the date specified in paragraph 1 by virtue of section 82(2) Housing Act 1985. This is because effect of the order is to suspend the execution of the order” (s.82(2)(a)) rather than “postpone the date of possession” (s.85(2)(b)). The relevant passages in the judgment are [13] (Chancellor of the High Court and [25] – [27] (Chadwick LJ).

2. The effect of this judgment is that any tenant against whom a suspended possession order has been made since March 2002 and is still in occupation will now be a “tolerated trespasser”. They should make an application under s.85(2) to specify a new date of possession which is to be postponed upon specified conditions relating to the payment of the current rent and instalments towards the arrears.

3. The current problem is created by two factors:

(i) The wording of s.85 Housing Act 1985. Statutory protection was first provided for council tenants by the Housing Act 1980. The legislation was codified in the Housing Act 1985. The statutory regime differs for that provided for “protected tenants” under the Rent Act 1977. A Rent Act contractual tenancy becomes a “statutory tenancy” upon the service of a notice to quit. The statutory tenancy thereafter continues for so long as the tenant occupies the dwelling as his residence (s.2(1)(a)). A notice seeking possession does not bring a secure +tenancy to an end. Rather, the tenancy comes to an end on the date on which the tenant is to give up possession in pursuance of an order for possession (s.82(2)). Thus the concept of the “statutory tenancy” is quite alien to Part 4 of the Housing Act 1985. However, “the extended discretion” provided in section 85 of the Housing Act 1985 merely restates “the extended discretion” which had been provided in s.100 of the Rent Act 1977. This sloppy drafting by Parliamentary Counsel has led to the development of the “tolerated trespasser”.

(ii) The approach that “one size fits all” adopted by the Civil Rules Committee, despite the differing statutory codes to which N28 relates, whether “protected tenancies” within the Rent Act 1977, “assured tenancies” within the Housing Act 1988 or “secure tenancies” within the Housing Act 1985. There have been previous versions of Form N28 which can be traced back to From No.138 annexed to the County Court Rules 1935. The most recent versions have been (a) N28 prescribed by the County Court (Forms) Rules 1982, No.586 (which was considered in Thompson v Elmbridge BC [1987] 1 WLR 1425) and (b) Form N28 substituted in 1993 by the County Court (Forms)(Amendment No.2) Rules 1993, No.2174 (the effect of which has not been considered in any of the recent cases in the Court of Appeal).

4. The solution is plain and was identified by the Local Government Association in 1997, shortly after judgment was given in  Burrows v L.B.Brent [1996] 1448. Section 82(2) should be amended to provide that the contractual tenancy should end on the date upon which the tenant gives up possession in pursuance of the order. The Housing Law Practitioners Association have unsuccessfully sought to promote this amendment over the past decade. This approach has been followed by the Law Commission in their recent report “Renting Homes” (November 2003 at 9.96-9.98).

5. The issue arises as to what the County Courts should do until a new N28 is proposed by the Civil Rules Committee. The current N28 should not be used. N28 appears in Table 1 of CPR PD 4 and purports to be one the use of which is “required by CPR Parts 1 -75”. However, nothing in CPR 55 requires the use of this form. In any event, CPR 4.2 provides “a form may be varied by the court or a party if the variation is required by the circumstances of a particular case”.

6. The phrase “suspended possession order” is itself misleading. In s.85(2)(a), suspension relates to “the execution of the order”. The correct wording is rather to “postpone the date of possession” (s.85(2)(b)) upon agreed “conditions” (s.85(3)). It is rather a warrant for possession that should be “suspended”. We should therefore talk about “conditional possession orders”.

7. The following options are suggested:

(i) To revert to the 1982 version of N28. However, this needs to be amended to remove the phrase “and also that the judgment shall cease to be enforceable when the arrears of rent and costs referred to above are cleared” to prevent the risk that the occupant may become entrenched as a tolerated trespasser when the arrears are cleared (see Swindon DC v Aston [2002] EWCA Civ 1850; [2003] HLR 42 per Pumfrey J at [20]). In Harlow v Hall, Chadwick LJ considered that the court had given “a generous interpretation” of the effect of this order in Thompson v Elmbridge. Anyone who plays about with the wording of this form, does so at their peril.

(ii) To revert to the 1993 version of N28. This has never been interpreted by the higher courts. It is arguable that the only obligation on the tenant is to pay the specified sums for the period of time specified in paragraph 1 (normally 28 days). Once this date has passed, there is only an instalment order for the judgment debt. The risk of eviction has passed.

(iii) To adopt the wording used in the precedent for a suspended order for possession in “Defending Possession Proceedings” (5th Edition at p.591). No date upon which possession is to be given is specified in the Order. Rather, upon breach of the specified conditions, the landlord is at liberty to apply for a date to be fixed. This order has the great advantage of preventing tenants from slipping into the status of tolerated trespasser through no fault of their own (ie a late payment of housing benefit). To date, many courts have been reluctant to adopt this, preferring the N28 prescribed by the Civil Rules Committee. 

(iv) To devise a new template.

8. Two templates are attached:

(i) Template 1 seeks to address the problems in the current N28. However, the problem remains that any late payment will terminate the tenancy.

(ii) Template 2 is the preferred option. It is based on the precedent in “Defending Possession proceedings”.

9. Two appeal are currently pending in the Bristol County Court Hassan v City of Bristol and Glastonbury v City of Bristol, both of which predate the judgment in Harlow v Hall. 

10. It is anticipated that the Civil Rules Committee will devise a new form in due course. What will happen in the interim? HLPA would welcome the reporting of any developments on its discussion forum accessible by its members on its web-site (www.hlpa.org.uk). Gareth Mitchell has already started the debate.

Robert Latham




                                9th March 2006

Doughty Street Chambers

Template 1

IN THE ____________ COUNTY COURT         

      Claim No.__________

BETWEEN:-

__________________________

Claimant

- and –

___________________________

Defendant

____________________________________

CONDITIONAL POSSESSION ORDER

​​​​​​​​​​__________​​__________________________

On _____________;

_________________ sitting at __________ County Court

heard __________________________________________

and the Court ordered that:

1. The defendant do give the claimant possession of ______________________ but that the date of possession upon which the defendant is required to give possession is postponed until ____________ and thereafter upon condition that the defendant  complies with the payments specified in paragraph 3 below;

2. The defendant must pay the claimant £_______ for rent arrears and £_________ for costs. The total judgment debt is £_________ to be paid by instalments as specified in paragraph 3 below.

3. Possession is postponed upon condition that the defendant pays the claimant the current rent together with instalments of £_______per week towards the judgment debt. The first payment of the current rent and the instalment must be made on or before _______________. 


Note: There are two problems to this order: 

(i) Should there be any late payment, the tenancy will cease (s.82(2) Housing Act 1985) regardless of any fault by the defendant (i.e. a late payment of housing benefit); 

(ii) If the claimant allows the defendant to remain in occupation as a “tolerated trespasser”, there is no mechanism for increasing the “mesne profits” payable. 
Template 2

IN THE ____________ COUNTY COURT         

      Claim No.__________

BETWEEN:-

_________________________

Claimant

- and –

___________________________

Defendant

__________________________________________________

CONDITIONAL POSSESSION ORDER

(no date fixed – see “Defending Possession Proceedings”)

​​​​​​​​​​__________​​________________________________________

On _____________;

_________________ sitting at __________ County Court

heard _________________________________________

and the Court ordered that:

1. The claimant is entitled to possession of ______________________________________________.

2. The date on which the defendant is to deliver possession of the premises to the claimant is postponed to a date to be fixed on application by the claimant.

3. The defendant must pay the claimant £_______ for rent arrears and £_________ for costs. The total judgment debt is £_________ to be paid by instalments as specified in paragraph 4 below.

4. The claimant shall not be entitled to apply for an Order fixing the date for possession and termination of the defendant’s tenancy for so long as the defendant pays the claimant the current rent together with instalments of £_______per week towards the judgment debt. The first payment of the current rent and the instalment must be made on or before _______________.

5. Any application to fix the date on which the defendant is to give up possession shall be made to the District Judge in private on 7 days notice to the defendant.

6. The order shall cease to be enforceable when the judgment debt is satisfied.


Note: No date is fixed for possession. This does add an additional procedural step for the claimant. However, the tenancy will not end until a date for possession is fixed (s.82(2) Housing Act 1985). “Tolerated trespassers” will largely become a problem of the past.
To the defendant


The court has ordered that unless you pay the arrears and costs at the rate set out above in addition to your current rent, you must leave the premises. Payments should be made to the claimant and not to the court. If you need more information about making payments, you should contact the claimant.





If you do not make the payments or leave the premises, the claimant can ask the court, without a further hearing, to authorise a bailiff to evict you. You can apply to the court at any time to vary the order or stay the eviction; the judge will decide if there are grounds for doing so.





If you do not pay the money owed when it is due and the claimant takes steps to enforce payment, the order will be registered in the Register of County Court Judgments. This may make it difficult for you to get credit. Further information about registration is available in a leaflet which you can get from any county court office.








To the defendant





Payments should be made to the claimant and not to the court. If you need more information about making payments, you should contact the claimant.





Should you fail you make the required payments, the claimant can ask the court to fix a date for you to give up possession of the premises. This will terminate your tenancy.  Thereafter, the claimant can ask the court, without a further hearing, to authorise a bailiff to evict you. You can apply to the court at any time to vary the order; the judge will decide if there are grounds for doing so.





If you do not pay the money owed when it is due and the claimant takes steps to enforce payment, the order will be registered in the Register of County Court Judgments. This may make it difficult for you to get credit. Further information about registration is available in a leaflet which you can get from any county court office.
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