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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 20 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. 

The Association is regularly consulted on proposed changes in housing law (whether by primary and subordinate legislation or statutory guidance. HLPA’s Responses are available at  www.hlpa.org.uk.

Over the past year, HLPA has responded to: (i) the Tenant Services Authority Discussion Paper “Building a New Regulatory Framework” (Sept 2009);  (ii) Communities and Local Government Consultations:  (a) The3 Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2009 (October 2009); (b) “Fair and Flexible: draft statutory guidance on social housing allocations for local authorities in England” (Oct 2009); (d) “The Government Response to the Rugg Review (Aug 2009) (c) “Lender repossession of residential property: protection of tenants” (Oct 2009); (iii) “The Mayor’s Housing Strategy” (Jan 2010); (iv) the Legal Services Commissions consultation papers (a)  “Phase 1: Civil Fee Schemes Review” (May 2009)  and (b) Legal Aid: Refocusing on Priority Cases (October 2009) ; and (c) the “Review of Civil Litigation Costs: Preliminary Report- the “Jackson Report”(July 2o09);   

HLPA made a communication to the Committee of Ministers of the Council of Europe on the execution of the judgement of the European Court of Human Rights in  McCann v UK under Rule 9 of the Committee of Ministers Rules  (March 2009). 

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform Group has prepared this communication. This group meets regularly to discuss law reform   issues as it affects housing law practitioners. The Convenor of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over 100 practitioners.


1. Introduction 

1.1 The Housing and Regeneration Act 2008 received Royal Assent on 22nd July 2008. The Tenants Services Authority (TSA) is to regulate registered providers under its new powers from 1st April 2010. This should have provided a proper timescale in which to consult on the appropriate regulatory framework.

1.2 Two months before the new regulatory framework is to take effect, the legislature under which it is to operate is still unclear. Large sections of the 2008 Act have already been amended by secondary legislation. Further draft secondary legislation is awaiting Parliamentary approval. As too often in politics, legislation seems to be equated with action. This approach does little to enhance public confidence in either Parliament or Government.

1.3 Housing law is already unduly complex. There is an urgent need for better and simpler law. The remit of the TSA is to empower tenants. We fail to see how this can be achieved given the complexity and lack of clarity as to the legislative framework within which the TSA will operate.

1.4 We start with what might seem a trite example. Section 81 provides that “there shall be a body corporate to be known as the Office for Tenants and Social Landlords”. We now know that there will be no such body. On 1st December 2008, it was the TSA which replaced the Housing Corporation.

1.5 We do not currently know whom the TSA will regulate on 1st April. It is anticipated that “The Housing and Regeneration Act 2008 (Registration of Local Authorities) Order 2010” will be approved by resolution of each House of Parliament within the next month. If so, the TSA will regulate the 180 Local Housing Authorities (LHAs) who remain providers of social housing. New terminology is also to be introduced to the H&RA 2008. Those bodies who are currently referred to as “registered providers” (i.e. existing RSLs) will rather be known as “private registered providers” to distinguish them from the LHA providers. This terminology is not reflected in the statutory consultation to which we are asked to respond.

1.6 On 1st April, RSLs will cease to exist in England. If the Housing and Regeneration Act 2008 (Consequential Provisions) Order 2010 is enacted, 135 amendments to various pieces of primary legislation will be made. These include ss. 170 and 213 HA 1996 to oblige private registered providers of social housing to cooperate with LHAs in enabling them to discharge their statutory functions under Part 6 (allocations) and 7 (homelessness) HA 1996. None of these proposed changes were known when the consultation document was published. 

1.7 We readily accept that the current situation is not the fault of the TSA. The TSA must operate within the statutory framework set by Parliament, however uncertain that framework may be. However, HLPA believes that a proper regulatory framework can only be devised when the primary legislation is simple, accessible and certain.

1.8 If there is to be a level playing field for applicants seeking access to, and for tenants occupying social housing, HLPA believes that government must address the following: 

(i) there should be a common statutory framework within which LHAs and private registered providers (RSLs) allocate accommodation. This should provide for common housing registers and allocation schemes within any housing district.

(ii) Tenants of social landlords should occupy their homes under a common statutory framework. This is provided for in the Rented Homes Bill which was published by the Law Commission in April 2006.

(iii) Primary legislation should expressly provide that private registered providers are public authorities for the purposes of judicial review, the Human Rights Act 1998 and the equality duties. 

1.9 Any regulatory framework must be framed within the current law. The recent decision of the Court of Appeal R (Weaver) v London and Quadrant [2009] EWCA Civ 587 is currently binding authority. However, no one believes that the decision is the final word on this complex issue. The consequences of this decision are not reflected in the document upon which we are asked to comment.

1.10 We made similar points when we responded to the TSA Discussion Paper “Building a New Regulatory Framework”. We make no apology for repeating them. We have grave misgivings as to the environment in which registered providers and private registered providers will be regulated from 1st April 2010. Standards which are devised in haste will not be good standards. Neither are they likely to survive. Against this background, it would not be an effective use of our time to respond in detail to the ten questions which you raise. We rather restrict ourselves to making a number of limited points in respect of those standards which will have a particular impact upon the tenants and housing applicants whom our members represent.

2. Involvement and Empowerment

2.1 We welcome the standard requiring registered providers to be involved in the management of their housing. However, registered providers must ensure that it is not merely the majority view that prevails. The rights of the minority who may be vulnerable, disabled or not have English as their first language must also be respected. Their views must also be heard.

3. Responding to Complaints

3.1 We welcome the requirement that registered providers should have clear and accessible complaints procedures. These are capable of providing an important means of dispute resolution. However registered providers must have clear and transparent procedures for addressing such complaints. There should be specified timescales within which complaints must be determined. Complainants should also be entitled to a reasoned decision letter addressing the substance of the complaint that has been raised.

3.2 Registered providers must also be clear to distinguish the circumstances in which the complainant has a statutory right of review, for example in respect of an allocations decision under Part 6 of the Housing Act 1996 (see s.167(4A)(d). In HLPA’s experience, social landlords often fail to do this to the detriment of the complainant.

4. The Home Standard

4.1 HLPA welcomes the standard that Registered providers must ensure tenants’ homes either meet the Decent Homes Standard set out in Section 5 of the Government’s Decent Homes guidance, or meet the standards of design and quality that applied when the home was first built, and were required as a condition of publicly funded financial assistance, if these standards are higher than the Decent Homes Standard. We suggest that these standards should be express covenants in the tenancy agreement if this standard is to be real and effective, rather than theoretical and illusory. 

4.2 We suggest that there should be a covenant for fitness, as provided in Clause 43 of the Law Commission’s Rented Homes Bill, namely a standard that “the landlord must ensure that (a) there is no category 1 hazard on the premises and (b) if the premises form part only of the a building, there is no category 1 hazard on the structure or exterior of the building or the common parts”. We recommend this as a standard term.

4.3 HLPA finally recommend a standard imposing a duty of care to protect the most vulnerable tenants. This would reverse the effect of the recent Court of Appeal decision in X v Hounslow LBC [2009] EWCA Civ 286.

5. Allocations

5.1 Those local housing authorities who are also registered providers will be subject to Part 6 Housing Act 1996 and the statutory guidance issued by Communities pursuant to s.169. The strategic objective of government is for LHAs and RSLs to adopt common allocation policies and common housing registers. HLPA recognises that it is difficult to achieve this within the current statutory framework.

5.2 We recommend a standard requiring private registered providers to adopt common rules on eligibility, assessing priorities, offering accommodation, determining applications and rights of review. We question whether it is appropriate for private registered providers to maintain external waiting lists. Private registered providers must also ensure that their nomination agreements enable LHAs to discharge their strategic functions under Part 6 (allocations) and 7 (homelessness) Housing Act 1996. housing 

6. Tenure

6.1 The standard on tenure should be more specific. We understand that it is government policy that social tenants should normally be granted security of tenure (para 51 “Building Britain’s Future” (29th June 2009)). This should be a specified standard.

6.2 Where private registered providers offer assured shorthold tenancies as “starter tenancies” to mirror introductory tenancies under Part V 1996, tenants should be guaranteed similar procedural safeguards. Such tenancies should automatically mature to assured tenancies after one year. There should include a right of review where the landlord decides to evict within that initial 12 month period.

6.3 There should be a specific standard that any registered provider should only evict a tenant where it is proportionate to do so. This is to do no more than ensure that any tenants’ rights under Article 8 of the Human Rights Act are respected. We note that the proposal for a protocol which we advocated in our earlier response has now been endorsed by Lord Justice Jackson in “Review of Civil Litigation Costs: Final Report” (December 2009) at pp.266-8.
6.4 The current policy of the government is that social landlords should only evict in the last resort. If cross domain regulation is to be introduced, there should be no lowering of the safeguards currently enjoyed by tenants of LHAs.

David Watkinson,

Convener, HLPA’s Law Reform Sub-Committee
Housing Law Practitioners Association
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