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5 March 2009


	Robert Latham Esq

Housing Law Practitioners Association

Doughty Street Chambers

53-54 Doughty Street

London

WC1N 2LS 

	


Dear Mr Latham,

Tolerated trespassers: HLPA Response to Successor Landlord Consultation
1. I am writing further to the Housing Law Practitioners Association’s response to Community and Local Government’s consultation paper on tolerated trespassers: successor landlord cases.

2. We are grateful to the HLPA for responding in detail to the questions raised in the consultation paper.  All the responses we received have been very useful in helping to inform the way we plan to take forward the successor landlord agenda.  We aim to publish a summary of the consultation responses within the three month deadline.  

3. However, the HLPA response, in addition to commenting on the successor landlord proposals, makes a number of critical comments on the provisions in the Housing and Regeneration Act 2008 (the 2008 Act) which will restore tenancy status to existing tolerated trespassers, as well as the approach which CLG has taken to commencement of Schedule 11. I should like to take this opportunity to respond separately to these comments.  I have set these out below as a series of propositions put forward by the HLPA with our response to each one below it.

Part 1 of Schedule 11 (save for para 14(2)(a)) should have been brought into effect immediately (paragraph 2)
4. We do not believe that it would have been as simple as you suggest to commence Part 1 separately from Part 2.  Schedule 11 is clearly structured around a single commencement date for the main substantive provisions.  The definition of "commencement date" in paragraph 14 in Part 1, and in paragraph 26 in Part 2, is not appropriate for commencing the two Parts separately.  There would be a danger that, if Part 1 were commenced separately first, the commencement date as defined by paragraph 26(1)) for the purposes of Part 2 would be the date on which the Part 1 provisions were brought into force. This would produce the wrong result because it would mean that, when Part 2 is finally commenced, the new tenancy would be treated as retrospectively arising on the date on which Part 1 was brought into force.
The logical approach would have been to retrospectively revive all tenancies where there had been no grant of a new tenancy and where the “home condition” is satisfied, rather than create a new tenancy (paragraphs 3, 4 and 28)
5. CLG did consider reviving the original tenancy; indeed this was the proposal on which we consulted.  We accept that either method would theoretically have been possible.  However, after further consideration we took the view that, if we had restored the original tenancy, this would have entailed longer and more complex provisions in order to ensure that there were no resulting untoward consequences, especially for landlords.  The decision was made that it was safer and simpler to use the alternative approach of creating a new tenancy but deeming it continuous with the original one for specified purposes.  We also considered that it would be prudent to reflect reality as closely as possible, given that tenancies have ended during possession proceedings for over 20 years.  In giving approval for legislation with retrospective effect, the Law Officers gave their approval to this approach.

6. We therefore do not see any benefit in refraining from implementing Part 2 of Schedule 11 and instead drafting provisions based on restoring the original tenancy.  Nothing has changed with regard to the difficulties which we think this approach would give rise to, and there would be a disadvantage in taking this course in terms of considerable further delay in restoring tenancy status to existing tolerated trespassers.
7. We would also question how, if we had decided to adopt the alternative approach of reviving the original tenancy, it would have been possible to apply the same approach to successor landlord cases, since in the stock transfer situation it would create further difficulties to deem the original tenancy restored where such a tenancy cannot be held under the new landlord.  Complex provisions would have been needed to deal with such cases.

The changes in the Act require landlords to make the distinction between tenants and tolerated trespassers (paragraph 4)

8. We believe that for most practical purposes the Act will make things easier for landlords rather than harder.  Once the provisions are in force, the landlord will know that all its occupants are tenants and that there are no more tolerated trespassers.  It will also know that – 

a. no new statutory succession rights have been created 

b. it need have no concerns about challenges to consultations

c. it will continue to be up to the courts whether to allow claims (e.g. for disrepair) relating to the termination period to go ahead.

The House of Lords decision in Knowsley makes identifying tolerated trespassers harder (paragraph 4 and section 2) 
9. This argument is based on the House of Lords saying (in relation to Porter and Honeygan-Green rather than Knowsley itself) that a court may include a term in a possession order which will mean that the order is discharged when the judgment sum has been paid, even where the terms of the possession order have not strictly been complied with.  So in addition to looking at whether a tenant breached the terms of the possession order and became a tolerated trespasser, the landlord will need to look at the discharge provisions in the order (if any) to decide whether these amounted to restoring tenancy status once the judgment sum was paid.

10. We agree that where this occurs it constitutes an extra complication for both landlords and tenants, and that further judicial decisions on particular forms of wording may perhaps be needed.  However we also assume that in the great majority of cases orders will be made in the standard wording, which does not include a discharge provision, and that the need for litigation will therefore be very limited.  Furthermore, landlords are familiar with checking to see whether the judgment sum has been paid, since this exercise needs to be carried out whenever application for a warrant is contemplated – it is not uncommon for a tenant to have paid off the judgment sum, so that the possession order cannot be enforced, but then have incurred fresh arrears.

Different circumstances have given rise to tolerated trespasser status and this will in itself cause problems (paragraphs 12 to 21)
11. We agree that analysis of any individual case will entail taking into account the exact wording of the order.  There are other difficulties to be considered as well in any individual case stretching back for several years – in particular whether a new tenancy has been created.  However, in practice we do not expect that such forensic analysis will be necessary in most cases.

CLG did not advise landlords to make group applications (paragraph 16)
12. We considered two possible methods by which landlords might make applications for group orders following our letter to local authorities in July 2006, but concluded that neither was practicable.  One approach would have involved the exercise of either an appellate or a review power to substitute a different wording for the original order.  However such powers must be exercised on a case by case basis, and the simpler and cheaper option of a group order was therefore not available.

13. We also considered the possibility of landlords making applications – whether individually or as a group – under CPR PD40B paragraph 4.1 (the slip rule).  It had been suggested to us that this could be done on the basis that it was the intention of the claimants to apply for an order under s85(2)(b) and not under 85(2)(a), that all parties were under the impression that this had been ordered, and that the order as drawn had not made the meaning and intention of the court clear.  However we felt that it was far from certain that it would be accepted that an error had been made originally, and with regard to any suggestion that an N28A order should be substituted this would not have been possible at the time because until Hassan we did not know that this was a lawful form of order – it therefore could not have been the original intention of the court to make such an order.
14. In addition, as a general point, we felt it would not be advisable to rely on landlords making application with regard to all their tolerated trespassers – whether individually or in a group – because, as already stated, some landlords have difficulty in identifying their tolerated trespassers.
Waiver of breach creating new tenancy (paragraph 18)
15. It is suggested that one of the outcomes of the House of Lords Knowsley judgment is that the possibility arises once more that where a tenant has become a tolerated trespasser, the landlord may impliedly create a new tenancy by waiving breach of the possession order.  This is very speculative.  Without any direct reference to waiver, or to the effect this judgment has on the detail in previous judgments, it is impossible at present to say whether Knowsley restores the possibility of waiver or not.   If this argument is ever raised in a case, then of course it will have to be decided by the courts.  Our view, however, is that the whole tenor of the Knowsley judgment would be against creation of an implied new tenancy through waiver, since it would reintroduce difficulties and uncertainties which their Lordships were evidently determined to remove from this area of law.
It will still be necessary for a tolerated trespasser to make an application to revive the tenancy (paragraph 23)
16. Yes – but only until our provisions come into force.  Once the provisions are in force, it will only be necessary for the purpose of a relevant claim for a tenant to make an application deeming the tenancy to have existed during the termination period.

Many landlords do not know who their current tolerated trespassers are.  In such circumstances, they will not know which tenants have acquired replacement tenancies (paragraph 24)

17. We are aware that this is the case for many landlords, but nothing we are doing should make it any harder for landlords.  We agree that there may be gaps in the case law, leading to uncertainties in hypothetical cases.  However in practice it is usually very clear that a tenant has repeatedly breached the terms of an order and thus undoubtedly become a tolerated trespasser.  We would expect the number of cases where there is genuine uncertainty to be virtually non-existent (unless the principle of waiver applies).

There is nothing in the Act to prevent a tenant from making a section 85(2) application to revive the original tenancy rather than rely upon the terms of the new tenancy (paragraph 25)
18. It is true that there is nothing in Schedule 11 to prevent such an application.  If the application were granted, this would retrospectively remove the tolerated trespasser status so that a new tenancy under Schedule 11 would not after all have arisen.  However, orders under section 85(2) are entirely within the discretion of the court, and we assume that the court would require a very good reason for disregarding the new tenancy and complying with such a request – and indeed would be likely to make an adverse costs order where they felt that there was not a very good reason.   In most cases we assume that there would be no obvious benefit to a tenant from making such an application, since either approach necessitates the court exercising its discretion as to whether a claim relating to the termination period should be allowed.  

Terms and conditions of the new tenancy (paragraphs 26 and 27)
19. We do not agree that in order to find all the terms of the tenancy it will be necessary to go back to those applying at the time the tenant became a tolerated trespasser.   The most important term is the level of rent, and paragraph 18(2) of Schedule 11 avoids the implication that rent has been charged, with the possibility of a new tenancy being created, by using wording referring to payment for the ex-tenant’s occupation.  The intention of the Schedule 11 wording is that under the new tenancy the landlord will be able to charge the same as (though no more than) the rent which would be payable on that property if the occupant had been a tenant throughout.  In most cases the occupant, while a tolerated trespasser, will have been paying sums equivalent to rent at any given time in any case, and therefore payment levels will continue to be the same for restored tenants.

20. With regard to other terms, we agree that it is possible that there may have been a significant term in the original tenancy which no longer exists in the contemporary version of the tenancy agreement.  For instance, a local authority may previously have had a term inadvertently giving better contractual repair rights than those under section 11 Landlord and Tenant Act 1985, and subsequently amended the repair promises forming part of the tenancy agreement to remove this term.  There may be other cases where the original tenancy was less advantageous to the tenant than the current one.  We would not expect this to be an issue in a large number of cases, and where it is an issue we would expect it to be settled by negotiation and agreement between landlord and tenant since the expense of litigation on this point is in most cases likely to be disproportionate. 

21. I hope that you find the above comments helpful.  

Yours sincerely,
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Frances Walker
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