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About HLPA

The Housing Law Practitioners Association (HLPA) is an organisation of solicitors, barristers, advice workers, independent environmental health officers and others who work in the field of housing law. 

Membership is open to all those who use housing law for the benefit of the homeless, tenants and other occupiers of housing.  HLPA has existed for over 10 years. Its main function is the holding of regular meetings for members on topics suggested by the membership and led by practitioners particularly experienced in that area, almost invariably members themselves. The Association is regularly consulted on proposed changes in housing law (by primary and subordinate legislation and also by other means such as relevant codes) by the relevant Departments, chiefly the DCLG.

The Chair, Vivien Gambling, is an experienced housing specialist and a partner in a leading firm of solicitors. Although the Association is London based, the membership is countrywide. The Association is also informally linked with similar Housing Law Practitioners Groups in the North-West, South Yorkshire and the West Midlands.

Membership of HLPA is on the basis of a commitment to HLPA’s objectives. These objectives are: 

· To promote, foster and develop equal access to the legal system. 

· To promote, foster and develop the rights of homeless persons, tenants and others who receive housing services or are disadvantaged in the provision of housing. 

· To foster the role of the legal process in the protection of tenants and other residential occupiers. 

· To foster the role of the legal process in the promotion of higher standards of housing construction, improvement and repair, landlord services to tenants and local authority services to public and private sector tenants, homeless persons and others in need of advice and assistance in housing provision. 

· To promote and develop expertise in the practice of housing law by education and the exchange of information and knowledge. 

The HLPA Law Reform Working Group has prepared this response. This group meets regularly to discuss law reform issues as they affect housing law practitioners. The Chair of the group reports back to the Executive Committee and to members at the main meetings which take place every two months.  The main meetings are regularly attended by over one hundred practitioners.


1. Introduction

1.1 
The consultation paper makes extremely heavy weather of a simple drafting problem which arose when security of tenure was introduced for council tenants by the Housing Act 1980, namely the insertion of what is now s.82 (2) Housing Act 1985 (“HA 1985”). The effect of this provision was first identified on 14th July 1987 in Thomson v Elmbridge BC [1987] 1 WLR 1425. At the time, this decision was subjected to sustained criticism (see for example “Rent Arrears, Suspended Possession Orders and the Rights of Secure Tenants”, Jim Driscoll (1988) MLR 371). However, the real impact only became apparent on 31st October 1996 when the House of Lords gave judgement in Burrows v L.B.Brent [1996] 1 WLR 1448 and created the bizarre legal fiction of the “tolerated trespasser”. The concept was previously unknown in UK domestic law.

1.2 
The need for emergency action to remedy this situation was recognised and the solution was agreed between Local Government Association (“LGA”) and HLPA in August 1997 - we annexe the relevant correspondence. Over the subsequent years, HLPA has made numerous attempts to promote amendments to various pieces of housing legislation. As is recognised in the consultation paper, all that is required is an amendment to s.82 (2) HA 1985 to provide that the tenancy ends on the date upon which the tenant gives up possession or the date upon which any warrant issued in pursuance with the order is enforced. It was assumed that this amendment would be retrospective. The effect would have been to bring secure tenancies in line with Rent Act protected tenancies (see Sherrin v Brand [1955] 1 QB 403). 

1.3 
The regime of assured tenancies was introduced by the Housing Act 1988 (“HA 1988”). That legislation did not include the equivalent of s.82 (2) HA 1985. For this reason, there was uncertainty as to whether the concept of the “tolerated trespasser” applied. Most responsible landlords assumed that it did not, relying on Sherrin v Brand. Hence it was not until 2nd May 2007 that the law was clarified in White v Knowsley Housing Trust [2006] HLR 43. On 29th October 2007, the Appeal Committee of the House of Lords granted Ms White permission to appeal. Such an appeal would not have been necessary were amending legislation to have been promptly implemented bringing the law into line with what all responsible practitioners believed that it was and what it should be.
1.4 
HLPA estimate that there are now some 750,000 occupants living in the twilight zone as tolerated trespassers. We agree with the estimate (at para 17) that 250,000 have been created through the use of Form N28 (2001) between October 2001 and July 2006. We estimate that some 25,000 have been created subsequently. However, there are also some 500,000 occupants against whom possession orders were made between 3rd October 1980 (when secure tenancies were first introduced) and 14th October 2001 (when Form N28 (2001) was introduced). 

1.5
 HLPA estimate the continuing cost of litigation generated by this artificial legal fiction of “tolerated trespasser” to be some £2.5 - £4m per annum (see Section 7 below). Thus, some £25m - £40m has been wasted by the government’s failure to heed the timely advice that was proffered in 1997. HLPA hopes that there will be no further delay in remedying the situation.

1.6 
“Making Legal Rights a Reality” (LSC, July 2005) proposed that the Community Legal Service should take a strategic role and engage with service providers at a senior level to address poor practice and procedures. It is a matter of regret that the LSC have not taken the initiative on this issue. The limited legal aid budget would be better spent on promoting access to justice than in funding unnecessary litigation generated by the failure of government to bring forward  clear and unambiguous legislation.

2. Tolerated Trespasser Issues for Landlords and Tenants (Questions 1-4)

The Cause and Extent of the Problem (Q1 & 2)

2.1 
The problem of the tolerated trespasser has been caused by (a) the ambiguous manner in which HA 1980 and the HA 1988 were drafted; and (b) the wording in the various templates of Form N28 which have been used by the courts in framing “suspended” possession orders. The current situation has been ameliorated by the new Form N28A and the amendment to the CPR 55 Practice Direction. The Practice Direction was most recently amended on 1st October 2007 in respect of assured tenancies. 

2.2 
The solution to the problem is the proposed amendment to the primary legislation. If this is done, the contractual tenancy will remain in existence for so long as the occupant remains in occupation of the premises. This will avoid future technical (and sterile) arguments as to whether any particular version of Form N28 should be interpreted as “postponing the date of possession” (s.85 (2)(b) HA 1980, s.9 (2)(b) HA 1988) or “suspending the execution of the order” (s.85 (2)(a) HA 1980, s.9 (2)(a) HA 1988).

2.3 
In this response, HLPA uses the term “outright possession order” to describe the situation where court decided that the landlord should have an immediate right to possession (normally postponed for 28 days). It is then a matter for the landlord to determine whether or not to enforce that order. In reality, many landlords decide not to do so. The term “conditional possession order” describes the situation where the Court decides that the tenant should be permitted to remain in occupation on condition that s/he complies with specified terms. Such conditions will normally relate to the payment of arrears of rent. However, other conditions may also apply in nuisance cases.  

2.4
 The introduction of Form 28A has only partially resolved the problem for the future. New tolerated trespassers will be created in the following situations:

(i) Where the court decides to make an outright possession order, but the landlord permits the occupant to remain in occupation. This regularly occurs when the tenant has failed to attend the possession hearing but reaches an acceptable agreement with the landlord on receipt of the possession order. It is the only option available where the occupier was an introductory, demoted or an assured shorthold tenant of a social landlord or where possession was sought on a mandatory ground.

(ii) Where the court makes a conditional possession order, but uses the template Form N28 (2001).

(iii) Where a court makes conditional possession order using Form N28A, the landlord subsequently applies and fixes a date for possession to be fixed, but then permits the occupant to remain in possession of the premises beyond that date.

(iv)
Cases where possession is sought on grounds other than rent arrears (in which circumstances Form N28A is not appropriate). The most common situation will be nuisance cases. There is no consensus as to how conditional possession orders should be framed in such circumstances. Does the order “postpone the date of possession” or “suspend the execution of the order”? How is a breach of the order to be established? A breach will not be a matter of record as in a case of rent arrears. It may rather turn on a dispute of primary fact. Some courts insist that a warrant for possession should only be issued with the permission of the court (see Knowsley HT v McMullen [2006] EWCA Civ 539); others do not.
2.5 
The consultation paper (at para 9) is incorrect in stating that there are no court rulings on the proper interpretation of the earlier templates of Form N28. The following forms are relevant:

Form N136A and 136B (1966)

Two new templates were introduced in 1966 to coincide with the new regime of statutory protection introduced by the Rent Act 1965. HLPA has not seen any possession orders against secure tenants in these templates. However, N136A is a postponed possession order – the secure tenancy will subsist as long as the occupant complies with the specified condition. N136B rather suspends the execution of the order and will entrench the occupant as a tolerated trespasser.

Form N28 (1982)

This template was prescribed by the County Court (Forms) Rules 1982. The effect of this order was construed in Thompson v Elmbridge BC [1452] 1 WLR 1425. The tenancy subsists for so long as the tenant complies with the specified condition. If the tenant breaches the specified conditions, s/he will become a tolerated trespasser. This may be “an innocent breach” namely the failure of the local housing authority to credit the appropriate housing benefit to the rent account. Further, if the tenant becomes a tolerated trespasser, and subsequently clears the arrears, s/he will become entrenched as a tolerated trespasser (see Swindon B.C. v Aston [2002] EWCA Civ 610, [2003] HLR 42). This makes a mockery of good housing management.

Form N28 (1993)

This template was introduced by the County Court (Forms) (Amendment No.2) Rules 1993. The effect of this order has yet to be fully construed. If the tenant breaches the specified terms within the period of 28 days which is normally specified in paragraph 1 of the order, s/he will become a tolerated trespasser (see L.B.Lambeth v O’Kane; Helena Housing Limited v Pinder [2006] HLR 2). However, if the tenant complies with the conditions over the 28 day period specified in paragraph 1, it is arguable that there is only an instalment order for the judgment debt. The risk of eviction has passed; albeit that it is open to the landlord to apply for a new date for possession to be fixed. This issue has been raised in Southwark LBC v Onayomake (B5/07/0154), a case which came before the Court of Appeal on an interlocutory issue on 19th October 2007. Again, if the tenant becomes a tolerated trespasser, and subsequently clears the arrears, s/he will become entrenched as a tolerated trespasser (see London & Quadrant v Ansell [2007] EWCA Civ 326).

Is there Case for Retaining the Current Situation (Q3 & 4)?

2.6 
HLPA find it remarkable that the consultation paper should even raise the issue of retaining the current situation. The concept of the tolerated trespasser was created by the House of Lords in Burrows v Brent LBC in an attempt to identify a practical solution to a problem created by poorly drafted legislation. It is an issue that has yet to be considered by the European Court of Human Rights (“ECtHR”) in the context of Articles 6 and 8. HLPA suggests that any ECtHR judge would find the current state of UK law to be incomprehensible and inconsistent with Convention rights: 

A public authority permits a former tenant to remain in occupation of premises as a tolerated trespasser paying a weekly sum for some 10 to 15 years. Yet there is no contractual relationship between them. There are no enforceable rights or obligations on either authority or occupant: the authority is under no contractual obligation to repair the premises; the occupant is under no obligation to behave in a tenant-like manner. The authority unilaterally increases the sum that the occupant is expected to pay in the absence of any contractual or statutory authority to do so. This state of anarchy, affecting 750,000 occupants, is permitted despite the rights of other true tenants living in the neighbourhood.

An ECtHR judge would be dumbfounded were the government to argue that it is proportionate for a tenant to become a tolerated trespasser, not through any fault on their part, but rather through the fault of a public authority in failing to credit housing benefit to the rent account. To be told that such a blameless occupant had then entrenched themselves as a tolerated trespasser by clearing the arrears, would merely confirm the judge’s prejudices as to the sanity of les Anglais.

2.7 
The proposed amendment gives full protection to both landlord and tenant. It is for a court to determine whether any possession order is appropriate and, if so, whether it should be an outright or a conditional order. The only difference will be that the contractual rights and obligations of both parties will subsist for so long as the tenant remains in occupation of the premises. The change will be to the advantage of the landlord, as Form N28A will no longer be required. The need for a two stage process (and the additional costs thereby occasioned) will become redundant.

2.8 
The only case for retaining the status quo is to deprive the occupant of any contractual or statutory rights of occupation. HLPA does not believe that any responsible landlord would advocate this position. Neither does HLPA believe that any responsible government could advocate such a position, least of all a Labour government which is publicly committed to making rights a reality. Responsible social landlords should not be resorting to Ground 8 (see para 16). Both the CLG and the Housing Corporation should ensure that the government’s policy, namely that eviction should only be used in the last resort, is enforced. Currently, it seems to HLPA that this policy is theoretical and illusory, rather than real and practical. 

2.9 
HLPA agrees with the problems created by tolerated trespassers which are identified in the consultation paper at paras 11 – 16. We highlight the additional problems:

(i) It had been thought that it was open to a landlord to waive a breach of a conditional possession order thereby treating the tenancy as not having determined (see Greenwich LBC v Regan (1996) 28 HLR 469). It is now established that the tenancy will be lost by a breach of the conditions in an order and a tenancy will only revive if there is an application pursuant to s.85 HA 1980 or s.9 HA 1988 (see Marshall v Bradford MBC (2002) HLR 22).

(ii) 
Any competent legal advisor is bound to advise a tolerated trespasser to apply to court to revive their tenancy if there is any reasonable prospect of a court so doing. Unnecessary legal costs will continue to be incurred for so long as the status quo continues. An ever increasing number of cases will be appealed to the Court of Appeal and House of Lords. In due course, a case will be referred to the ECtHR and the government will need to justify the current state of the law.

(iii) The statutory framework for increasing rents does not apply to tolerated trespassers (see Bristol CC v Hassan [2006] 1 WLR 2582 per Brooke LJ at [34]). It is questionable whether a landlord can lawfully increase the weekly sums payable by a tolerated trespasser in the absence of (a) an express agreement to increase the sum payable; or (b) an application to the County Court to vary the mesne profits payable.

(iv) The current situation penalises the tolerated trespasser who clears their arrears. S/he finds her/himself entrenched as a tolerated trespasser. As the consultation paper notes, this is perverse. Litigation has arisen (and will continue to arise) as to whether it is open to the landlord to appropriate any credit in the rent account to discharge any liability for court costs (see London & Quadrant v Ansell, a case in which Ms Ansell is petitioning for permission to appeal to the House of Lords). 

(v) A landlord is unable to enforce any contractual rights against the tenant. It makes it the more difficult for the landlord to manage problems of anti-social behaviour, particularly where the original possession order was made on grounds of rent arrears (see Sheffield CC v Hopkins (2002) HLR 12). The difficulties are the greater if the behaviour is related to mental illness constituting a disability for the purposes of the Disability Discrimination Act 1995.

(vi) It is not clear whether a tolerated trespasser has a “right to occupy …. by virtue of any enactment” for the purposes of s.33 Family Law Act 1996 (see Hassan at [34]). This may restrict the orders that a County Court can make to protect victims of domestic violence. The importance that the government attaches to the protection of such victims is emphasised by the Domestic Violence, Crime and Victims Act 2004.
(vii) An application to revive a former joint tenancy can only be made if both former joint tenants agree (see Marshall v Bradford MBC). Such an application cannot be made if a former tenant cannot be traced or refuses to cooperate. Cooperation may be refused after a relationship breakdown. It may have unfortunate consequences for a victim of domestic violence.

3. Legislating for Future Tolerate Trespassers (Questions 5-8)

3.1
HLPA agrees that the appropriate solution is to repeal s.82 (2) HA 1985 and to insert the Law Commission’s model clause in HA 1985 and HA 1988. We agree that Clause 154 in the Law Commission’s “Rented Homes: Draft Bill” (Cm 6781) is appropriate. This reflects the proposed amendment agreed between the LGA and HLPA in August 1997.

4. Legislating to Rescue Existing Tolerated Trespassers (Questions 9-11)

4.1
HLPA urges the CLG to make any amendment retrospective, namely to apply to any case where a possession order has been made and the occupant remains in possession of the premises. HLPA sees no reason for not doing this. Any failure to do so will merely perpetuate the problems created by tolerated trespassers for the foreseeable future. 

4.2 
HLPA recognises that such retrospective legislation must be justified:

(i) 
If the legislation is not retrospective, the problem will subsist for some 80 years, 

until the last of the current 750,000 tolerated trespassers either dies or gives up possession of their premises.  Were each of these occupants to apply to reinstate their tenancies, HLPA estimates the total cost at some £375m (see 7.1 below).  

(ii) 
Many tolerated trespassers are completely blameless, their status have arisen through the use of the template in Form N28 (2001) (the unforeseen consequences identified in Harlow DC v Hall [2006] HLR 27) or through some error in processing housing benefits. The cost of seeking to distinguish between the blameless and those at fault would be disproportionate.

(iii)
The proposed amendment does no more than bring the law into line with what practitioners believed that it when security of tenure was provided to tenants of social landlords by the Housing Act 1980. 

(iv)
We accept that some tolerated trespassers may acquire a right to sue for past disrepair. It will also restore statutory rights to buy. However, such tolerated trespassers have been paying a sum equivalent to the full contractual rent. No responsible landlord would have permitted their premises to fall into disrepair, albeit the absence of any contractual or statutory liability to execute repairs. There has been no reduction in the mesne profits payable to reflect the absence of any repairing covenant. Retrospective liability for damages for disrepair is therefore equitable (see Lambeth LBC v Rogers (1999) 32 HLR 361 per Simon Brown LJ).

5. Guidance (Questions 12-13)

5.1
HLPA sees no role for statutory or non-statutory guidance. The primary legislation should be amended at the earliest opportunity. 

6. Introductory Tenants (Questions 14-15)

6.1
HLPA sees no reason why introductory tenants should not be treated on the same basis as secure tenants. Section 127(2) of the Housing Act 1996 must be repealed and the appropriate model clause inserted. There are occasions when a former introductory tenant is permitted to remain in occupation as a tolerated trespasser. This status is not satisfactory. The effect of s.130(2) is that the introductory tenancy would subsist for so long as the tenant remained in occupation. A further amendment would be required to convert the introductory tenancy into a secure tenancy say 12 months after the possession order had been made, provided that the tenant remained in occupation.

6.2 
Provision should also be made for demoted tenancies.

7. Impact Assessment (Questions 16-18)

7.1
HLPA has sought to estimate the legal costs of the “no change” option. We do not believe that any landlord has sought to differentiate between “compliant” and “non-compliant” tolerated trespassers. No national statistics are available on this. We estimate that there are currently some 750,000 tolerated trespassers (see 1.4 above). We first consider the cost of reviving all these tenancies:

(i) Were each of the 750,000 tolerated trespassers to take the initiative, the cost of each application is estimated at some £500 (£250 for the occupant and £250 for the landlord). The total cost would be £375m.

(ii) Landlords have shown no inclination to take the initiative to make group applications to amend past possession orders in Form N28 and to replace them with new orders in Form N28A. We accept that the costs would be considerable, but substantially less than the figure quote above.

7.2
HLPA has also sought to estimate the costs that are likely to be incurred in 2008. These are the combined costs of both occupant and landlord:

(i) 2 cases in the House of Lords (permission has been granted in White v Knowsley; permission is being sought in London & Quadrant v Ansell) @ £100k per case: £200k;

(ii) 5 – 10 Cases in the Court of Appeal (some of these may be second appeals) @ £50k per case: £250-£500k;

(iii) 1,000-2,000 applications to District Judges or Circuit Judges to reinstate the secure or assured tenancy where the occupant has become a tolerated trespasser @ £1k per case: £1m - £2m;

(iv) 50 – 100 Trials (fast or multi-track) where the status of the occupant needs to be resolved (i.e. disrepair actions or rights of succession) @ £10k per case: £0.5-£1m;

(v) 100 appeals a year against adverse decisions of District Judges who have refused to reinstate tenancies @ £5k per case: £0.5m.

Total: £2.45m - £4.2m (say £2.5 - £4m).

These costs will normally be met by (a) the Legal Services Commission and (b) other tenants through their rental contributions to the landlord’s housing revenue account. 

7.3
The above figures ignore the demands made on court time. Many applications made under s.85 (2) HA 1985 or s.9 HA 1988 are made as emergencies and disrupt normal court business. They also ignore the salary costs of housing officers who have to deal with these applications. 

Diversity Issues (Q17)

7.4
HLPA believes that there are diversity issues to which the CLG should have regard:

(i) Regard should be had to “social exclusion”. HLPA suggests that vulnerable tenants are more likely to be subjected to possession proceedings. They are less likely to attend possession hearings. They are more likely to have problems with housing benefits. They are more likely to be tolerated trespassers, and less likely to access legal advice to reinstate their tenancies.

(ii) The status of tolerated trespasser presents particular difficulties for victims of domestic violence (see 2.9 (vi) and (vii) above).

(iii) Disabled tenants (particularly those with mental health problems) are more likely to face eviction proceedings and become tolerated trespassers. Behavioural problems or housing benefit difficulties may be “related to a disability”.

(iv) HLPA is unaware of any research as to whether there is any disparate use of possession proceedings against BME tenants. However, there is a wealth of such evidence in respect defendants in the criminal justice system and in the employment situation.

All these examples support the case for amending legislation at the earliest opportunity.

Robert Latham

Housing Law Practitioners Association

2nd November 2007
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