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1 WHAT IS A TOLERATED TRESPASSER?

(1) The term tolerated trespasser has been applied to a person who was formerly a secure tenant, whose tenancy has come to an end pursuant to a court order, but who has nonetheless remained in occupation in circumstances tolerated by the former landlord.

(2) At the heart of the legal framework is s82(2) Housing Act 1985:

“Where the landlord obtains an order for the possession of the dwelling-house, the tenancy ends on the date on which the tenant is to give up possession in pursuance of the order."


The legislative framework for secure tenancies is accordingly different from that under eg the Rent Acts, where the status of the tenant continued until occupation ceased (see eg Sherrin v Brand [1956] 1 QB 403).

(3) For a case on related issues concerning an assured tenancy governed by the Housing Act 1988, see Leadenhall Residential 2 Ltd v Stirling [2002] 1 WLR 499, CA.

2 WHERE DID THE CONCEPT COME FROM?

(1) The term tolerated trespasser comes from Burrows v Brent LBC [1996] 1 WLR 1448, HL, and in particular from the speech of Lord Browne-Wilkinson (at 1455):

“I think it is fair to characterise the former tenant as a trespasser whom the landlord has agreed not to evict – a ‘tolerated trespasser’ – pending either the revival of the old tenancy or the breach of the agreed conditions.”

(2)  Burrows was a case where the landlord had obtained an outright order for possession for non-payment of rent. Before the date for possession arrived, the parties had reached an agreement that the occupier could remain on terms as to payment of a sum equivalent to the rent and a regular sum to reduce the arrears. Over 2 years later (after the “rent” had been subject to 3 annual increases), Brent issued and executed a warrant. Having failed to have the warrant set aside, the occupier brought proceedings for a declaration and injunctive relief, arguing that a new tenancy had come into existence.

(3) In what was clearly a “policy” decision, the House of Lords held that the key question was the intention of the parties; and that in this case the parties had not intended to create a new tenancy, but rather to defer execution of the possession order pending compliance by the occupier with the terms of agreement.

3 HOW DO SUSPENDED POSSESSION ORDERS FIT INTO THE EQUATION?

(1) The reasoning of the House of Lords in Burrows was critically dependent on (but not entirely the same as) the earlier case of Greenwich LBC v Regan (1996) 28 HLR 469, CA. In Regan, there had been a suspended possession order (SPO) for non-payment of rent on usual terms. The terms were broken. Further agreements were made, but also broken; and Greenwich applied for a warrant which the occupier resisted by arguing that a new tenancy had come into being. The Court of Appeal held that the parties had not created a new tenancy.

(2) The effect of a breach of the terms of suspension under an SPO for rent arrears was considered many years ago in Thompson v Elmbridge BC (1987) 19 HLR 526, CA. The Court of Appeal, relying particularly on s82(2) HA 1985, held that a breach of the terms of suspension brought the tenancy to an end. They distinguished the position under the Rent Acts on the grounds that the statutory codes were different.

4 WHY IS TOLERATED TRESPASS A DOG’S DINNER?

(1) The central plank of the reasoning in Burrows was the extended discretion of the court under s85 HA 1985, and in particular these features:

· The court has the power (among other things) to postpone the date of possession under s85(2)

· The discretion to use the s85(2) power exists “at any time before execution of the order”

· s85(3)(a) requires the court, where it exercises discretion under s85, ordinarily to impose conditions as to payment, including “payments in respect of occupation after the termination of the tenancy”

· These provisions were held to show that the power under s85(2) could be used even after the termination of the tenancy under s82(2).

· Furthermore, under s85(4), if the conditions under s85(3) are complied with, the court has discretion to discharge or rescind the order for possession.

(2) The effect of the above was held to be that, after the termination of the tenancy, there was a period of “limbo”: the tenancy had gone, but might be revived by the making of an order under s85(2). This revival of the tenancy works retrospectively, and the logical consequences of this include bringing into being a repairing liability which has been dormant through the limbo period (eg Lambeth LBC v Rogers (2000) 32 HLR 361, CA). The uncertainty and effects of this limbo have been explored in the later cases, which will be addressed by the speakers and the case studies in this workshop.

(3) The legal analysis of the relationship between the former landlord and the occupier becomes complex. The contractual relationship has ended, and neither party can enforce the terms of the tenancy any longer. The courts have fought shy, however, of denying legal rights to the tolerated trespasser, and for example have held that the occupier has sufficient interest to be able to sue the former landlord in nuisance (Pemberton v Southwark LBC [2000] 1 WLR 1672, CA).

(4) The term “tolerated trespasser” has been described as an oxymoron, and is apt to mislead. Trespass connotes unlawful occupation without right or permission; whereas the tolerated trespasser has the rights afforded by s85 HA 1985 (and to sue in nuisance – see Pemberton), and in many cases occupies pursuant to an agreement. Indeed, the term has confusingly been used to describe not only those whose occupation is precarious and who are at risk of eviction, but also those who have made agreements with the former landlord to preserve occupation.

(5) The interplay between the concept of the tolerated trespasser and Street v Mountford [1985] AC 809, HL, goes to the heart of one of the enduring problems in landlord and tenant law – how should the retention of possession, and any agreement between the parties, be interpreted? In Street v Mountford, the House of Lords held that the legal interpretation of the parties’ arrangements worked independently of the parties’ intentions, except in the rare cases where there was no intention to create legal relations at all. In Burrows, however, the intention of the parties became paramount. This problem surfaced particularly in the Stirling case, above, concerning a previously assured tenant where the Court of Appeal took a different approach to Burrows, instead viewing s85(2) cases as falling within an exceptional category envisaged by Lord Templeman in Street v Mountford. The Court of Appeal also distinguished the factual terms of the agreement in the Stirling case, holding that it did not afford any new grant of exclusive possession.

(6) The approach taken by the Court of Appeal in Regan focused on the notion of the landlord waiving the breach of the terms of the SPO. In Burrows, however, despite the central reliance on Regan, this approach was not taken, because the order in Burrows was an outright order. The House of Lords addressed the issue in terms of an indulgence not to execute the order. In the later cases, Burrows has eclipsed Regan, and the notion of waiving the breach has been largely lost.

5 WILL THE LAW BE CHANGING?
(1) The introduction of demoted tenancies, under the changes made by the Anti-social Behaviour Act 2003, will probably mean that fewer SPOs will be made in future on ASB grounds, though rent arrears cases (by far the biggest category of tolerated trespassers) will be unaffected by this. Accordingly, it seems likely that the tolerated trespasser will be less of a feature in ASB cases. The legal framework for demotion is extensively set out in the new legislation itself, leaving less room for judicial creativity.

(2) The Law Commission consulted on bringing an end to the tolerated trespasser (Renting Homes I: Status and Security, April 2002, Law Com CP 162, paras 12.42-12.52). As a result, the Law Commission has recommended tackling “the inelegant concept of the ‘tolerated trespasser’” by changing the law so that breach of a suspended possession order does not terminate the tenancy agreement and that the agreement continues until the occupier actually leaves  (Renting Homes, October 2003, Law Com no 284, paras 9.96-9.98).
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